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THE PUBLIC UTILITIES COMMISSION OF OHIO o 7

In the Matter of the Complaints of S.G.
Foods, Inc.; Miles Management Carp.,
et al.; Allianz US Global Risk Insurance
Company, et al.; Lexington Insurance
Company, et al,
Complainants, Case Nos. 04-28-EL-CSS
05-803-EL-CSS
V. 05-1011-EL-CSS

05-1012-EL-C8S
The Cleveland Electric Illuminating
Company, Ohio Edison Company,
Toledo Edison Company, and
American Transmission Systems, Inc.
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Respondents.

RESPONDENTS AMERICAN TRANSMISSTON SYSTEMS, INC.,
OHIO EDISON COMPANY, THE CLEVELAND ELECTRIC ILLUMINATING
COMPANY, AND TOLEDO EDISON COMPANY’S REPLY IN SUPPORT OF
MOTION FOR RECONSIDERATION OF APRIL 360, 2007 ENTRY
EXTENDING PROCEDURAL SCHEDULE

Complainants’ brief in opposition to Respondents’ motion to reconsider is notable only
for its failure to explain why their failure to undertake discovery for the first three months
following the initial case schedule constitutes good cause for giving them four more months to
prepare. In short, for all the pages in their briefs regarding the schedule of this case,
Complainants have given the Commission no reason to extend the hearing date in this case.
Without good cause, the hearing should not be continued,

After multiple opportunities to do so, Complainants still have failed to explain why they
waited over three months to begin discovery. But it is surely true that had this time not been
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frittered away by Complainants their instant motion would be unnecessary. In that context, then,
it can hardly be concluded that good cause exists for extending the hearing schedule.

As they did in their initial motion seeking a continuance, Complainants’ opposition brief
pleads that this is a “big case™ and thus requires time to prepare. That point has long since been
acknowledged and was the main reason that the hearing officer gave the parties a year to prepare.
It is further noted that this was the length of time initially requested by Complainants.

But Complainants nowhere state, nor could they, that they diligently pursued discovery
during that entire period of time and it has proven to be insufficient. Far from it. Complainants
literally wasted the first three months of the schedule by engaging in no discovery. Thus, it is
not that the original time scheduled was insufficient, it’s that Complainants wasted it. That
simply doesn’t constitute good cause to further exiend the hearing date.

As Respondents demonstrated in their memorandum in support of the instant motion to
reconsider, fact discovery can be completed by June 15. Complainants have noticed 23
individuals as well as corporate representatives for deposition on 23 topics. Of the 23
individuals noticed, dates have been set for 15; Complainants have withdrawn their notices for
three. That leaves five individuals to be scheduled.! Of the 23 deposition topics noticed,
Respondents agreed to produce individuals on fifteen topics and objected to the rest.

Depositions on all but one of these topics have already been scheduled. All of the depositions

that Complainants have noticed will be completed by June 15.2

! The remaining individuat has recently been hospitalized for an emergency surgical procedure and may not
be available for any testimony.

2 Indeed, after Complainants filed the instant motion, Complainants noticed six additional depositions.
Each of these has been noticed to take place in the first week of June.
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In contrast to these undisputed facts which make the case for no delay in the hearing date,
the Complainants cobble together two contentions to gain more delay, both of which they utterly
fail to support. First, Complainants say that they will need to take 50 depositions. It’s unclear
who these 50 deponents are. If this refers to the depositions currently noticed, as shown above,
almost all of them have already been scheduled and will be completed by June 15. If the
Complainants believe that they need to take the depositions of others, one would think that, after
almost four years, Complainants would know who they are and would have noticed them.
Certainly, Complainants have provided no explanation (much less a justification) for why they
have waited to proffer notice of that discovery.

Second, the Complainants say that there are likely to be discovery disputes that need to
be resolved. Although this is no doubt true {indeed, Respondents have a motion to compel
pending), it is no reason to delay the hearing. Unlike Complainants, Respondents have moved
forward expeditiously to bring their discovery issues forward to opposing counsel and then,
when necessary, to the Attorney Examiner. If Complainants have problems with Respondents’
discovery responses, they have failed to let Respondents know. Again, Complainants have given
no information regarding what their specific issues are, or more to the point, any reason why they
have waited to raise these issues with Complainants’ counsel or the Attorney Examiner.
Lastly, and importantly, Complainants provide no reason why, if fact discovery will end

on June 15 (as will be the case), the parties will not have a fair and adequate opportunity to

prepare for the hearing under the schedule proposed by Respondents in their moving papers. Nor

3 As noted previously, the fact that Complainants propounded a revised set of discovery in the face of
Respondents’ objections to Complainants’ initial requests is tantamount to an admission of the validity of
Respondents’ objections.
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have Complainants raised any issue to dispute the real prejudice that will befall Respondents by
a continuance in an already extended procedural schedule.
CONCLUSION

The issue of setting the proper schedule in a case is ultimately one of fairness. The
Commission seeks a proper balance to allow the parties the opportunity to present their cases.
Although providing time to prepare is part of that calculus, guarding against providing too much
time is also part of the equation. Delay works a prejudice too; especially where, as here, the
matter has been extended to over four years after the events in question. Fairness dictates that
the Commission reconsider its schedule in this case and reinstate the original hearing date and set
the rest of the procedural schedule in this case in light of the current likelihood that fact
discovery will be completed by June 15.

Dated: May 9, 2007 Respectfully submitted,
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