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Office of the Ohio Consumers' Counsel h 

Janine L. Migden-Ostrander 
Consumers' Counsel 

March 15, 2007 

Ms. Renee Jenkins, Secretary 
Public Utilities Commission of Ohio 
180 East Broad Street, 13̂ ^ Floor 
Columbus, Ohio 43215-3793 
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Re: "Duke Energy" Letters Dated March 7,2007 in Consolidated Cases 
03-93-EL-ATA, et al. 

Dear Ms. Jenkins: 

This letter responds to letters dated March 7, 2007 that were filed by Duke Energy Ohio» 
Inc. ("Duke Energy Ohio") and Duke Energy Retail Sales, LLC ("DERS," and 
collectively with Duke Energy Ohio, "Duke"). Both XQXKQXS were placed on "Duke 
Energy" letterhead and are identical other than the identification of the Duke affiliate and 
the coimsel signing the letters ("Letters"). In filing the Letters with the Public Utilities 
Commission of Ohio ("Commission") in the above-captioned cases, Duke essentially 
claims that OCC distributed to the case service hst documents not authorized for 
distribution except to parties on the service list that have certain protective agreements in 
place. 

The Letters distort both the events of March 5,2007 and the nature of the agreements 
between the Duke-affiliated companies and the OCC. As the OCC's e-mail (attached) at 
7:42 p.m. points out, the documents were transmitted electronically by the OCC in 
response to a Duke Energy Ohio discovery request. The documents that OCC obtained 
fi*om a third party, pursuant to a subpoena duces tecum, are clearly not "protected" by the 
terms of OCC's protective agreements with Duke regardless of whether Duke may also 
have provided duplicates of the documents in protected discovery. The documents were 
absolutely not, as claimed by Duke, obtained "pursuant to a protective agreement." Each 
of OCC's protective agreements in this case state: "Nothing in this Agreement is intended 
to preclude the use of any portion of the Protected Material that becomes part of the 
public record or enters into the public domain." The documents in question entered into 
the public domain before the deposition on February 8,2007 firom a non-Duke source. 

Regarding OCC's use of the word "inadvertent" in the attached email, the OCC did not 
use the word "inadvertent" in its e-mail due to any obligation attendant to its protective 
agreements with Duke. The OCC sought to comply with Ohio Adm. Code 4901-1-18 
regarding the service of discovery responses upon all parties, but did not intend to widely 
distribute documents electronically. The OCC's second e-mail at 7:42 p.m. elicited an 
outpoiuing of courteous, professional responses by persons who did not have protective 
agreements with Duke. Those e-mails stated that recipients of the discovery responses 
deleted the OCC's e-mail without opening its contents. 
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Finally, no Attorney Examiner "order" or other instruction, other than the command for a 
deponent to comply with a subpoena duces tecum, applies to the documents referenced in 
the Letters. 

Very truly your^ 

Jeffrey L/Small, 
OCC Trial Counsel 

Cc: Persons on electronic service hst 



From: JEFF SMALL 
To: anita.schafer@cluke-energy.com; Anne.Hammerstein@puc.state.oh.us; 
ariane.johnson@duke-energy.com; BarthRoyer@aol.com; cgoodman@energvmarketers.com; 
cmooney2@columbus.rr.com; dane.stinson@baileycavalieri.com; dboehm@bktlawfirm.com; 
dneilsen@mwncmh.com; clrinebolt@aol.com; eagleenergy@fuse.net; jbowser@mwncmh.com; 
JKubacki@strategicenergy.com ; korkosza@firstenergycorp.com; lmcalister@mwncmh.com; 
mchristensen@columbuslaw.org; mdortch@kravitzllc.com; michaei.pahutski@duke-energy.com; 
mkurtz@bkllawfirm.com; nmorgan@lascinti.org; paul.colbert@duke-energy.com; Petricoff, M; 
ricks@ohanet.org; rocco.d'ascenzo@duke-energy.com; rsmithla@aol.com; sam@mwncmh.com; 
sbloomfield@brickPetricoff M mhpetricoff@vssp.com; schwartz@evainc.com; 
shawn.leyden@pseg.com; Stephen.reilly@puc.state.oh.us; Thomas.l\/lcNamee@puc.state.oh.us; 
TOBrien@Bricker.com; tschneider@mgsglaw.com; Werner.Margard@puc.state.oh.us; 
WTTPMLC@aol.com 
Date: 3/5/2007 7:42:04 PM 
Subject: Re: Remand Cases 03-93 et al. - OCC's Response to Duke 2nd Set Disc. 2 of 2 

The e-mail transmitted at 5:27 p.m. (i.e. "2 of 2 e-mails") contains an OCC response to Duke Energy's 
discovery request for documents that were provided to the OCC by John Deeds pursuant to a subpoena 
duces tecum. The materials attached to the e-mail were inadvertently provided to all the parties to these 
cases. The OCC would like for parties that do not have an applicable protective agreement to delete the 
pdf attachments (i.e. attachments to "2 of 2 e-mails") from their files as an inadvertent transmission by 
counsel. 

The OCC's position is that the documents are not "protected" within the meaning of any protective 
agreement. Nonetheless, the OCC understands that the Duke-affiliated companies take the position that 
the documents should be treated as confidential. 

Your cooperation regarding the deletion of the material from your records, as appropriate to your situation, 
is appreciated. 

Jeffrey Small 
Assistant Consumers' Counsel 

CONFIDENTIALITY NOTICE: 

THIS COMMUNICATION IS INTENDED ONLY FOR THE PERSON OR ENTITY TO WHICH IT IS 
ADDRESSED AND MAY CONTAIN CONFIDENTIAL AND/OR PRIVILEGED LEGAL, GOVERNMENTAL 
MATERIAL. ANY UNAUTHORIZED REVIEW, USE, DISCLOSURE OR DISTRIBUTION IS 
PROHIBITED. IF YOU ARE NOT, OR BELIEVE YOU ARE NOT, THE INTENDED RECIPIENT OF THIS 
COMMUNICATION, DO NOT READ IT. PLEASE REPLY TO THE SENDER ONLY, AND STATE THAT 
YOU HAVE RECEIVED THIS MESSAGE. THEN IMMEDIATELY DELETE THIS COMMUNICATION AND 
ALL COPIES OF THIS COMMUNICATION. THANK YOU. 

» > Debra Bingham 3/5/2007 5:27 PM > » 
2 of 2 emails. 

Attached is the 2nd and final email with attachments regarding OCC's response to Duke's 2nd set 
discovery request. 

Thank you. 

Deb Bingham 
Administrative Assistant 
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