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IMPACT OF DECISION
On behalf of GTE North Incorporated (“GTE”), this Initial Brief responds to the
Attorney Examiner’s Entry of April 6, 2000 in this matter, which called for briefs

concerning the issues to be considered by the Commission in this proceeding, as well as

the impact of the decision in Bell Atlantic Telephone Companies, et al., v. Federal

Communications Commission, Case No. 99-1094, 2000 U.S.App. LEXIS 4685 (D.C. Cir.

March 24, 2000) (“Bell Atlantic™).
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GTE submits that the jurisdictional issue previously before this Commission
should be determined at the federal level, but that the “Issues List” of this case is
otherwise unaffected by Bell Atlantic. Accordingly, this case should proceed on an
agreeable schedule to determine the remaining issues.

Previous Issues

In the Entry of March 15, 2000, the following general issues were identified for
resolution in this case:

a. The extent of the Comunission’s jurisdiction, in light of applicable federal

proceedings, as well as the timing of any resulting Ohio decision;
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b. The identification of ISP traffic on the network, and the ability,
desirability and legality of doing so;

C. The overall cost of a dial-up ISP call, and the variations thereof that
different networks may cause;

d. Compensation mechanisms, existing and proposed, for dial-up ISP calls as
well as other calls, and the implementation timing thereof in light of
federal developments; and

€. Policy implications of alternative compensation mechanisms.

Bell Atlaniic

The Bell Atlantic decision achieved one, and only one, legal result: it vacated the
FCC’s previous Declaratory Ruling' and remanded the issues determined in that
administrative decision for more thorough explanation. In that analysis, the D.C. Circuit
vacated in whole the Declaratory Ruling on the ground that the FCC had fojied to explain
adequately why ISP-bound traffic is interstate traffic and thus not subject to the
reciprocal compensation obligation of 47 U.S.C. §251(b)(5). Seg Bell Atlantic 2000
U.S.App. LEXIS 4685 at *26. The FCC had determined in the Declaratory Ruling that,
under its existing precedents, Internet calls were interexchange (long-distance) calls
rather than local calls because they "do not terminate at the ISP's local server . . . but
continue to the ultimate destination or destinations, specifically at an Internet website that
is often located in another state." See Declaratory Ruling 9 12. See also id. 126 n.87
("ISP-bound traffic is non-local interstate traffic."). According to the FCC, this

conclusion was compelled by the fact that "communications should be analyzed on an

end-to-end basis, rather than by breaking the transmission into component parts," id. § 15.

i i i ] 2 Declaratory Rulmg inCC
Docket No. 96-98 and Notlce of Proposed Rulemakmg in CC Docket No. 99- 68, 14 F.C.C.R. 3689 (1999)
("Declaratory Ruling")
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The D.C. Circuit did not categorically reject the FCC's analysis. Rather, it
vacated the order because the FCC had not adequately explained its application of the
end-to-end method of analysis for determining whether ISP-bound traffic came within the
Act's provision for reciprocal compensation. S_e_eiﬂgll Aftlantic, 2000 U.S. App. LEXIS at
*22. For this reason, the Court "vacate[d] the ruling and remand[ed] the case to the
Commission." Id.

Consequently, the Bell Atlantic decision resolved noné of the issues identified by
this Commission in this proceeding. The Bell Atlantic decision did not consider or
determine the ability of any network to distinguish ISP traffic, the cost of ISP traffic in

the abstract or in reality, or the propriety or wisdom of any compensation mechanisms.

Most significantly, the

jurisdictional nature of ISP traffic; it concluded only that the FCC had failed adequately

to explain jts determination. As a result, the FCC will revisit and determine that question
in the near future.
Recommendation

GTE submits, therefore, that the Commission should refrain from addressing
purely legal issues relating to its jurisdictional authority. As noted, that issue will not be
decided by the Commission, but rather will be decided by the FCC and, if necessary, the
D.C. Circuit on appeal.

Nonetheless, the Commission can and should proceed to address the other issues

set forth in the March 15 Entry. Any delay in doing so could deprive GTE and others of
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their oppottunity to explore those issues and to demonstrate an appropriate regulatory
approach.’

Furthermore, the contentions of the CLEC Group concerning the effects of both
the Bell Atlantic decision and this Commission’s prior decisions are vastly overstated.
No “summary judgment” should even be considered in this case. As noted, nothing in
the Bell Atlantic decision determined the jurisdictional nature of ISP traffic, and the
CLEC Group cannot and does not cite to any such determination. Rather, the CLEC
Group argues that the now-vacated Declaratory Ruling was “the only basis upon which
the Commission could have concluded that [ISP traffic] should be subject to a
compensation scheme other than reciprocal compensation.” Such diversion ignores the
obvious: nothing in the Bell Atlantic decision leads to that result.

The CLEC Group further argues that this case should now be “perfunctory and
should be limited to a ruling . . . affirming the Commission’s prior rulings that NECs and
TILECs must compensate each other for ISP-bound traffic at the LEC’s TELRIC-based

reciprocal compensation rates.”™ Again, the premise is nonsense — no prior decisions of

Rather, in each case in which the Commission has considered the matter, the Commission

? Certainly, neither the CLEC Group nor the Bell Atlantic decision provide any compelling reason for such
delay. Indeed, although parties argued to the D.C. Circuit that the Act precludes state commissions from
requiring carriers to pay reciprocal compensation for the termination of ISP-bound traffic, the court
specifically declined fo address that issue, explaining that such review is premature because there presently
is “no adequately explained classification of these communications” from the FCC. Bell Atlantic, 2000
U.S.App. LEXIS 4685 at *26. In light of this ruling, it is now clear that the issue of state commission
authority to regulate in this arca has not been resolved by the D.C. Circuit; it will instead be resolved by the
FCC in the near future.

¥ CLEC Group Motion to Modify Procedural Schedule or Motion for Summary Judgment (March 31,
2000) at 5.

4 CLEC Group Motion to Modify Procedural Schedule or Motion for Summary Judgment (March 31,
2000) at 6-7.
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has carefully limited it decision to the contract before it and to the presumed intention of
the parties.” Indeed, the CLEC Group’s argument otherwise acknowledges as much,
citing the Commission’s recent decision to again defer a “generic” decision to this very
proceeding. In the Matter of ICG Telecom Group’s Petition for Arbitration, Case No. 99-
1153-TP-ARB, Award (February 24, 2000) at 9.

In short, except for jurisdictional issues to be resolved at the federal level, this
Commission should consider the issues of this case. Obviously, the “summary
judgment” sought by the CLEC Group is inappropriate and obviously discovery is
necessary. If the proceedings in this case to date have proven nothing else, they have
proven that ISP-bound traffic is a slippery subset of network traffic. Its identification
appears to be difficult. The costs of delivering and terminating it appear to vary. The

appropriate method for recovering those costs is controversial. Thus, evidence must be

developed and taken and “summary judgment” must be rejected.

Conclusion

Except for jurisdictional issues to be determined by the FCC, GTE submits that
the “Issues List” of this case is unaffected by the Bell Atlantic decision, and that this case

should pioceed on an agreeable schedule and within its existing framework. GTE

® Indeed, the Commission used identical language in three different orders to make this point:

In making this determination [that reciprocal compensation is payahle] we specifically note that
we are deciding this case solely on our interpretation of what the parties understood at the time the
Agreement was negotiated. This decision should not be viewed by anyone as an opinion on the
broader policy implications involved . . .

In the Matter of the Complaint of ICG Telecom Group, Case No. 97-1557-TP-CSS, Opinion and Order

(August 27, 1998) at 8; 1 of the int of Time W ications, Case No. 98-308-
TP-CSS, Opinion and Order (October 14, 1998) at 7; In the Matier gf ﬂ_lg ngplam; of MCI Metro Access

Transmission Services, Case No. 97- 1723-TP—CSS Opinion and Order (October 14, 1998) at 6. All three
decisions were sustained in a collective Entry on Rehearmg issued May 9, 1999.
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reserves its rights to respond to the briefing of other parties submitted in response to the
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Attorney Examiner’s Entry of April 6, 2000 in this matter.
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Respectfully submitted,

GTE NORTH INCORPORATED

By: ;mes g/,é{«i_./

Thomas E. Lom

Scott A. Camp
THOMPSON HINE & FLORY LLP
One Columbus
10 West Broad Street, Suite 700

Columbus, Ohio 43215-3435
(614) 469-3200

Its Attorneys
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the foregoing, has been served upon all
parties listed on the attached Service List, by hand-delivery or regular U.S. mail, postage prepaid,

this 14" day of April, 2000.
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Thomas E. Lodge @741)
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SERVICE LIST .
PUCO Case No. 99-941-TP-ARB
Michael Mulcahy, Esq. Marsha Rockey Schermer
Ameritech, Ohio Time Warner Telecom
45 Erieview Plaza, Suite 1400 VP Regulatory, Midwest
Cleveland, OH 44114 250 W. Old Wilson Bridge Road, Suite 130

Douglas E. Hart, Esq.
Jack B. Harrison
Frost & Jacobs LLP
2500 PNC Center

201 East Fifth Street
Cincinnati, OH 45202

Roger P. Sugarman

Leigh A. Reardon

Kegler, Brown, Hill & Ritter
65 East State Street, Suite 1800
Columbus, OH 43215

Boyd B. Ferris

Ferris & Ferris

2733 Dublin-Granville Road
Columbus, OH 43235-2798

Thomas J. O’Brien
Assistant General Counsel -
CoreComm Newco, Inc.

450 West Wilson Bridge Road, Suite 100

Worthington, OH 43085

Mark S. Stemm

Craig R. Carlson

Daniel L. Conway

Porter, Wright, Morris & Arthur
41 South High Street
Columbus, Ohio 43215

Stephen M. Howard

Vorys, Sater, Seymour and Pease LLP
52 East Gay Street

P.O. Box 1008

Columbus, OH 43215-1008

Rich Rindler
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Worthington, OH 43085

Benita Kahn

Vorys, Sater, Seymour and Pease
52 East Gay Street

P.O. Box 1008

Columbus, OH 43216-1008

David Chorzempa

AT&T Corp.

227 West Monroe Street, 13™ FI.
Chicago, Hlinois 60606

William H. Keating
5994 Whitecraigs Court
Dublin, OH 43017

Joseph R. Stewart, Esq.

Sprint/United Telephone Company of Ohio
50 West Broad Street, Suite 3600
Columbus, OH 43215

Judith B. Sanders

Bell, Royer & Sanders Co. I.PA
33 South Grant Avenue
Columbus, OH 43215

Prince L. Jenkins

Intermedia Communications, Inc.
3625 Queen Plum Drive

Tampa, FL 33619

Christopher J. Wilson

Cincinnati Bell Telephone Company
201 East Fourth Street, 6" F1.
Cincinnati, OH 45201

Robin L. Redfield
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Rich Rindler =

Robin L. Redfield

Swidler, Berlin, Sheriff & Friedman LLP
3000 K Street, N.W., Suite 300
Washington, DC 20007-5116

Lee Lauridsen

Sprint Communications Co.
8140 Ward Parkway SE
Kansas City, MO 64114

David C. Bergtnann

Dirken D. Winkler

Ohio Consumers’ Counsel
77 South High St., 15" F1.
Columbus, OH 43266-0550

Sally W. Bloomfield
Bricker & Eckler LLP

100 South Third Street
Columbus, OH 43215-4291

9
David Turano
Harris, Turano & Mazza
941 Chatham Lane, Suite 201
Columbus, OH 43221

Douglas Kinkoph

VP, Regulatory and External Affairs
Nextlink Ohio, Inc.

Two Easton Oval, Suite 300
Columbus, OH 43219

John W, Bentine

Chester Willcox & Saxbe

17 South High Street, Suite 900
Columbus, OH 43215
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