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THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the :
Consolidated Duke Energy Chio, Inc. : Case Nos.  03-93-EL-ATA
Rate Stabilization Plan Remand and : 03-2079-EL-AAM
Rider Adjustment Cases ; 03-2081-EL-AAM
: 03-2080-EL-ATA
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DUKE ENERGY RETAIL SALES’ REPLY TO THE OHIO CONSUMERS’
COUNSEL’S MEMORANDUM CONTRA DUKE ENERGY RETAIL SALES’
MOTIONS IN LIMINE AND TO INTERVENE

ARGUMENT:;
I The Commission should grant DERS’s Motion in Limine.

The Ohio Consumers’ Counsel (OCC) opposes Duke Energy Retail
Sales’ (DERS) Motion in Limine filed with the Public Utilities Commission
of Ohio (Commission) in the above captioned cases (Proceedings) for
reasons similar to those it expressed in opposition to DE Ohio and
Cinergy Corp’s motions. For that reason, DERS adopts and incorporates
the Reply filed by DE-Ohio in response to OCC’s Memo Contra and will
not repeat the arguments made there.

OCC claims it may, and should be permitted to, introduce DERS

commercial documents and contracts because of allegations made in a
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complaint filed by John Deeds on December 7, 2006 against DERS and
Duke Energy Corp. Apparently, OCC contends the DERS documents are
relevant in some undefined way to DE-Ohio’s MBSSO remand case.t

It is unfair and prejudicial to DERS (and for that matter, to DE-
Ohio} to use unsubstantiated allegations as the fulcrum to leverage into
evidence documents and contracts between a non-regulated CRES
provider and its customers, particularly where DERS has not had any
oppoertunity to engage in discovery and defend against the allegations in
the civil proceeding. In fact, that complaint is currently subject to
dismissal in federal court.

Until the OCC offers some connection between the DERS contracts
and DE Qhio’s MBSSO case, Deeds' allegations certainly should not
carry the day. For example, Mr. Deeds alleges the DERS contracts may
be illegal because they are not in the public domain.? First, it is unclear
what is meant by the public domain, but DERS is under no statutory or
regulatory obligation to file its commercial contracts with anyone or to
disclose their existence to anyone. In fact, DERS is not aware of any
other competitive retail electric service (CRES) provider that makes its
contracts public.

Second, DERS was not a party to the initial Proceedings, and there

was no discovery request to DERS in the initial Proceedings. Therefore,

: In re DE-Ohio's MBSSO, Case No, 03-93-EL-ATA et. al. (OCC’s Memorandum Contra at 13, 17)
(Febroary 13, 2007).
: Id at3-4.



DERS was under no compulsion, by virtue of an administrative
proceeding, to disclose the documents. Third, DERS, as it is required to
do, filed its annual financial disclosures that put its aggregate payments
under certain option contracts in the public domain with the
Commission. In short, Deeds’ self-serving allegation does nothing to
make these documents more or less relevant.

It is public record that the Commission, in these cases, permitted
the intervening CRES providers to avoid turning over contracts and
market price offers to DE-Ohio, with limited exceptions, and required all
parties to provide information under confidentiality agreements.3
Ultimately, DE-Ohio stipulated to the discovery of limited pricing
information from CRES providers.# All of the CRES provider individual
pricing information was not admitted into the record. DERS is simply
asking for the same treatment as other CRES providers have received in
these cases.

Instead, OCC jumps on the Deeds bandwagon and alleges that the
DERS transactions are improper for a number of reasons. First, it
argues that simply because the DERS contracts have remained
confidential and DERS has vigorously defended the confidentiality of the
documents, the contracts must be improper. Second, OCC implies that
DERS and DE-Ohio have engaged in collusion, in part because the

affiliates have filed pleadings at the same time and have supported each

In re DE-Qhio’s MBSSO, Case No. 03-93-EL-ATA et al. (Entry at 4} (May 13, 2004),
+ Id. at2.



other. These arguments should be rejected as nonsense. DERS must,
and is entitled to, protect its commercial transactions from disclosure
and in fact, parties would be heard to argue that DERS waived its right
to protect the documents if it did not vigerously defend against
disclosure. Likewise, simply because different parties have interests that
align and adopt each other’s positions, does not create any inference
except perhaps that the OCC is wrong in its arguments. Finally, OCC
argues, based only on Deeds’ allegations, unsubstantiated with any
evidence either in testimony from Deeds or from anyone else that DERS
contracts are a “sham.”

DERS entered into confidential commercial contracts with
counterparties that conferred a mutual benefit. DERS received an option
to serve — a right but not an obligation - at an advantageous strike price
and the customer received an option payment in return for agreeing to
bind itself to DERS.

There is not one shred of evidence that DERS obligated DE-Ohio
financially through its contracts, that DE-Ohio consumers paid less than
their full market price approved by the Commission, or that either the
third-party or DERS received anything less than what they bargained.
Moreover, there is not one bit of evidence that the DERS contracts
affected or could affect any DE-Ohio Stipulation or Alternative Proposal
filed with the Commission since none were pending at the time the

contracts were executed. A quick glance at the execcution date of the



contracts will show that they were entered into after the Commission
amended and substantially altered DE-Ohic’s proposals.

II. The Commission should grant DERS’s limited Motion to
Intervene as DERS has a substantive interest.

Although OCC alleges collusion between DE-Chio and DERS, it
éeeks to exclude DERS from these Proceedings even for the limited
purpose of allowing DERS to defend itself if DERS documents and
contracts are admitted. If OCC is permitted to sustain its allegations
through the presentation of evidence related to DERS’s contracts in these
Proceedings and to make arguments of the nature described above,
DERS must be able to defend itself and show why such allegations are
without merit. For example, only those involved with DERS can testify
about the option contract strike price and accounting for opticn
payments. While DE-Ohio can present one side of the state of affairs,
DERS must be permitted to present the other if the OCC is going to hurl
accusations at both based on third party allegations.

As the Commission is aware, DERS does not believe its contracts
are relevant to these Proceedings. OCC did not seek DERS’s contracts in
its original discovery and therefore, the contracts would not have been
before the Commission for consideration regarding the Commission’s
November 23, 2004, Entry on Rehearing. The Commission rejected the
Stipulation submitted in the case by DE-Ohic and other parties. And,
the Court did not require the Commission to order discovery of contracts

entered into by DE-Ohio’s affiliates. Even were all of the above not true,



OCC has made no showing that DERS’s contracts are relevant to the
Commission’s determination of the cases on November 23, 2004,
because OCC has failed to demonstrate any connection between the
DERS contracts and DE-Qhio that could affect market prices in any way.

If the Commission denies DERS’s Motion in Limine, DERS must
have the opportunity to defend the propriety of its contracts, and its
actions as a CRES provider. If DERS is not permitted to defend itself, its
ahility to compete in the competitive retail electric service market may be
damaged. Further, its customers may be harmed because DERS may
not be able to enter similar contracts in the future. Indeed, it is unclear
what contracts DERS may enter without objection if every contract below
the market price offered by DE-Ohio is deemed a refund to a DE-Qhio
consumer. For these reasons, DERS respectfully requests the
Commission grant its [imited Motion to Intervene.
CONCLUSION:

For the reasons more thoroughly discussed above DERS asserts
that the Commission should grant its Motion in Limine and DERS’s and
Cinergy’s Motions to Intervene.
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I certify that a copy of the foregoing was served electronically on

the following parties this 16th day of February 2007.

EAGLE ENERGY, LLC

DONALD 1. MARSHALL, PRESIDENT
4465 BRIDGETOWN ROAD SUITE 1
CINCINNATI OH 45211-4439

Phone: ($13) 2517283

SKIDMORE SALES & DISTRIBUTING COMFANY,
INC.

ROGER LOSEKAMP

9889 CINCINNATI-DAYTON RD,
WEST CHESTER OH 45069-3826
Phone: 513-755-4200

Fax: 513-759-4270

Intervener

AK STEEL CORPORATION BOEHM, DAVID ESQ.

LEE PUDVAN BOEHM, KURTZ & LOWRY

1801 CRAWFORD ST, 36 EAST SEVENTH STREET SUITE 1510
MIDDLETOWN OH 45043-0001 CINCINNATI OH 45202-4454

CITY OF CINCINNATI

JULIA LARITA MCNEIL, ESQ
805 CENTRAL AVE STE 150
CINCINNATI OH 45202-5756

COGNIS CORPORATION

35 E. 7TH STREET SUITE 600
CINCINMNATI OH 45202-2446
Phone: (513) 345-8291

Fax: (513) 345-82049



CONSTELLATION NEWENERGY, INC.
TERRY S. HARVILL

1000 TOWN CENTER SUITE 2350
SOUTHFIELD MI 48075

Phone: (248) 936-9004

CONSTELLATION PCWER SOURCE, INC.
MICHAEL D SMITH

111 MARKETPLACE, SUITE 500
BALTIMORE MA 21202

Phone: 410-468-3695

Fax: 410-468-3541

CONSUMERS' COUNSEL, OFFICE OF

10 WEST BROAD STREET SUITE 1800

COLUMBUS OH 43215

DOMINION RETAIL, INC,

GARY A, JEFFRIES, SENIOR COUNSEL
1201 PITT STREET

PITTSBURGH PA 15221

Phone: (412) 473-4129

FIRSTENERGY SOLUTIONS CORP.
IRENE PREZELJ, MANAGER, MARKETING
395 GHANT ROAD GHE-408

AKRON OH 44333
Phone: (330) 315-6851

GREEN MOUNTAIN ENERGY COMPANY
JOHN BUI

600 W. 6TH STREET SUITE 900

AUSTIN TX 78701

Phone: (512) 691-6339

Fax: (512) 691-5363

INDUSTRIAL ENERGY USERS-OHIO

S5AMUEL C. RANDAZZO, GENERAL COUNSEL
MCNEES WALLACE & NURICK LLC 21 EAST

STATE STREET 17TH FLOOR
COLUMBUS OH 43215

Phone: {614} 469-8000

PETRICOFF, M.

VORYS, SATER, SEYMOUR & PEASE
52 EAST GAY STREET P.O. BOX 1008
COLUMBUS OH 43216-1008

Phone: (614) 464-5414

Fax; (614} 719-4904

HOTZ, ANN
ATTORNEY AT LAW

OFFICE OF CONSUMERS' COUNSEL 10 W.
BROAD STREET, SUITE 1800

COLUMBUS OH 43215

ROYER, BARTH

BELL, ROYER & SANDERS CO,. L.P.A.
33 SOUTH GRANT AVENUE
COLUMBUS OH 43215-3900

KORKOSZ, ARTHUR
FIRST ENERGY, SENIOR ATTORNEY

76 SOUTH MAIN STREET LEGAL DEPT,,
18TH FLOOR

AKRON OH 44308-1890

STINSON, DANE ESQ.
BAILEY CAVALIERI LLC

10 W. BROAD ST. SUITE 2100
COLUMBUS OH 43213
Phone: (614) 221-3135

Fax: (614) 221-0479

NONE



KROGER COMPANY, THE

MR. DENIS GEORGE 1014 VINE STREET-GO7

CINCINNATI OH 45202-1100

LEGAL AID SOCIETY OF CINCINNATI

215 E. 9TH STREET SUITE 200
CINCINNATI OH 45202-2146

MIDAMERICAN ENERGY COMPANY

BARBARA HAWBAKER, BALANCING &
SETTLEMENT ANALYST

4299 NW URBANDALE DRIVE
URBANDALE [A 50322
Phone: (515) 242-4230

NATIONAL ENERGY MARKETERS
ASSOCIATION

CRAIG G. GOODMAN, ESQ.
3333 K STREET N.W. SUITE 110
WASHINGTON DC 20007
Phone: (202) 333-3288

Fax: (202) 333-3266

OHIO ENERGY GROUP, INC.

OHIOQ HOSPITAL ASSOCIATION
RICHARD L. SITES

155 E. BROAD STREET 15TH FLOCR.
COLUMBUS OH 43215-3620

Phone: {614) 221-7614

Fax: (614) 221-7614

KURTZ, MICHAEL

BOEHM, KURTZ & LOWRY

36 EAST SEVENTH STREET SUITE 1510
CINCINNATI OH 45202

Phone: (513) 421-2255

Fax: (513)421-27064

MORGAN, NOEL

LEGAL AID SOCIETY OF CINCINNATI
215 E. NINTH STREET SUITE 200
CINCINNATI OH 45202

PETRICOFF, M.
VORYS, SATER, SEYMOUR & PEASE

52 EAST GAY STREET P.O. BOX 1008
COLUMBUS OH 43216-10¢08

Phone: (614) 464-3414

Fax: (614) 719-4904

GOODMAN, CRAIG

NATIONAL ENERGY MARKETERS ASSOC.

3333 K STREET, N.W. SUITE 1 14
WASHINGTON DC 20007

KURTZ, MICHAEL

BOEHM, KURTZ & LOWRY

36 EAST SEVENTH STREET SUITE 1510
CINCINNATI OH 45202

Phone: (513) 421-2255

Fax: (313) 421-2764

*SITES, RICHARD ATTORNEY AT LAW
OHIO HOSPITAL ASSOCIATION

155 EAST BROAD STREET 15TH FLOOR
COLUMBUS OH 43215-3620

Phone: 614-221-7614

Fax; 614-221-4771



OHIO MANUFACTURERS ASSN

33 N.HIGH ST
COLUMBUS OH 43215

PETRICOFF, M.

OHIO MARKETER GROUP

VORYS, SATER, SEYMOUR & PEASE
52 EAST GAY STREET P.O, BOX 1008
COLUMBUS OH 43216-1008

Phone: (614) 464-5414

Fax: (614) 719-4904

OHIO PARTNERS FOR AFFORDABLE ENERGY

COLEEN MOONEY
DAVID RINEBOLT

337 SOUTH MAIN STREET 4TH FLOOR, SUITE 5,

P.0. BOX 1793

FINDLAY OH 45839-1793
Phone: 419-425-8860

Fax: 419-425-8862

PEOPLE WORKING COOPERATIVELY, INC.
CHRISTENSEN, MARY ATTORNEY AT LAW
CHRISTENSEN & CHRISTENSEN

401 N. FRONT STREET SUITE 350
COLUMBUS OH 43215

Phone: (614) 221-1832

Fax: (614) 221-2599

LEYDEN, SHAWN ATTORNEY AT LAW
PSEG ENERGY RESOURCES & TRADE LLC
80 PARK PLAZA, 19TH FLOOR

NEWARK NJ 07102

Phone: 973-430-7698

STRATEGIC ENERGY, L.L.C.
CARL W. BOYD

TWO GATEWAY CENTER
PITTSBURGH PA 15222
Phone: (412) 644-3120

PETRICOFF, M.

VORYS, SATER, SEYMOUR & PEASE
52 EAST GAY STREET P.O. BOX 100§
COLUMBUS OH 43216-1008

Phone: (614) 464-5414

Fax: (614) 719-4904



WPS ENERGY SERVICES, INC.
DANIEL VERBANAC

1716 LAWRENCE DRIVE

DE PERE WI 54115

Phone: (920) 617-6100

GRAND ANTIQUE MALL

9701 READING RD.
CINCINNATI OH 45215

MIDWEST UTILITY CONSULTANTS, INC.

PATRICK MAUE

5005 MALLET RILL DRIVE
CINCINNATI OH 45244
Phone: 513-831-2800

Fax: 513-831-0505

RICHARDS INDUSTRIES VALVE GROUP
LEE WOODURFF

3170 WASSON RQAD

CINCINNATI OH 45209

Phone; 513-533-5600

Fax: 513-871-0105

HOWARD, STEPHEN ATTORNEY AT LAW
VORYS, SATER, SEYMOUR AND PEASE
52 EAST GAY STREET P.O. BOX 1008
COLUMBUS OH 43216-1008

Phone: (614) 464-5401



