
^ 

Ki' 

Kravitz, Brown & Dortch, LLC 
Attorneys at Lav r̂ 

Max Kravitz 
Janet Kravitz 
Paula Brown 
Michael D. Dortch : 
Jacob Cairns 
Lori A. Catalano 
Kristopher A. Haines 

145 East Rich Street 
Columbus, Ohio 43215-5240 

614.464.2000 
fax 614.464.2002 

mdortch@kr a V itzllc. com 

February 14, 2007 

Of Counsel: 
WiUiam H. Bluth* 

*Also admitted in NY 

Renee Jenkins 
Chief, Docketing Division 
Public Utilities Commission of Ohio 
180 E. Broad Street, 13^ Floor 
Columbus, Ohio 43215 
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Re:; In The Matter of: The Consolidation Duke Energy Ohio, Inc. 
Rate Stabilization Plan Remand and Rider Adjustment Cases 
Case Nos. 03-93-EL-ATA, 03-2079-EL-AAM, 03-2080-EL-ATA, 
03-2081-EL-AAM, 05-724-EL-UNC, 05-725-EL-UNC, 
06-1068-EL-UNC, 06-1069-EL-UNC & 06-1085-EL-UNC 

Dear Ms. Jenkins: 

Enclosed please find an original and fifteen copies of the following three pleadings: 

1) Cinergy Corp.'s Reply to the Ohio Marketers Group's February 9, 2007 Response lo Cmergy 
Corp.'s Motion in Limine; 

2) Reply of Duke Energy Retail Sales to OMG's Memorandum in Response to Motions in 
Limine; and, 

3) Reply of Duke Energy Ohio, Inc., to OMG's Memorandum in Response to Motions Motion in 
Limine. 

Please accept the original and fifteen copies of each pleading for the Commission's file, and return the 
remaining c:opy to me via the individual who delivers the same to you. You may call me if you have any 
questions concerning this filing. 

Thank you. 

Very truly yours. 

Michael D. Dortch 
tk. < J 
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Enclosures 

This i s t o c e r t i f y t h a t t he images appearing a r e an 
accura te and complete reproduct ion of a case f i l e 
cioGimient del ivered in the regular coulrise of business• 
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Consolidated Duke Energy Ohio, Inc., 
Rate Stabiiization Plan Remand, and 
Rider Adjustment Cases 
Procedure i for Capital Investment in its 
Electric Transmission and Distribution 
System And to Establish a Capital 
Investment Reliability Rider to be 
Effective After the Market Development 
Period 

Case Nos. 03-93-EL-ATA 
03-2079-EL-AAM 
03-2081-EL-AAM 
03-2080-EL-ATA 
05-725-EL-UNC 
06-1069-EL-UNC 
05-724-EL-UNC 
06-1085-EL-UNC 

REPLY OF DUKE ENERGY OHIO, INC., TO OMG'S MEMORANDUM IN 
RESPONSE TO MOTIONS MOTIONS IN LIMINE 

Now comes Duke Energy Ohio, Inc (DE-Ohio) and hereby respectfully 

submits its Reply to the Memorandum in Response to Motions in Limine 

(Memo Contra) filed by Ohio Marketers Group (OMG) on February 9, 2007. 

DE-Ohio respectfully requests this Commission grant the Motions in Limine 

(Motions) filed by DE-Ohio, Duke Energy Retail Sales LLC (DERS), and Cinergy 

Corp (Cinergy) (collectively referred to as Companies). 

Although DE-Ohio is aware of the Commission's recent Entry in this 

proceeding, which calls for Reply Memoranda to be filed within three days of a 

Memorandum Contra, i DE-Ohio received the electronic service of OMG's Memo 

Contra after 6:00 pm on Friday February 9, 2007. DE-Ohio was closed for 

business at that time and accordingly, counsel did not receive OMG's 

Memorandum Contra until start of business on Monday, February 12, 2007. 

1 See Entry, February 1, 2007 at 3 



DE-Ohio contacted counsel for OMG and requested additional time to respond. 

Counsel for OMG stated no objection to an extension and agreed to DE-Ohio 

filing its response within three days of its first day of business upon discovery 

of OMG's Memo Contra. 

The basic premise of OMG's Memo Contra is flawed in several respects. 

First, OMG misconstrues the opinion of the Ohio Supreme Court in its Remand 

to the Commission. OMG incorrectly states that the Ohio Supreme Court 

found that there was "no support for the purpose or numeric setting" of several 

of DE-Ohio's MBSSO pricing components. This is not true. Contrary to OMG's 

claim, the Court did not state there was no evidentiary support for DE-Ohio's 

system reliability tracker (SRT), infra-structure maintenance fund (IMF), and 

annually adjusted component (AAC). The Court merely stated that the 

Commission didn't adequately cite to the evidentiary record in its November 23, 

2004, Entry on Rehearing.^ The Court made no determination as to the actual 

existence or non-existence of evidence supporting those market prices. The 

evidence is, in fact, in the record. 

For example, OMG points to the establishment of DE-Ohio's IMF and 

SRT as support for its position that there was no evidentiary support for 

several of DE-Ohio's charges.^ Although the name of the mechanisms is not 

found in the record prior to DE-Ohio's Application for Rehearing, the record 

evidence contains the market price approved for both mechanisms. The SRT 

2 Ohio Consumers' Counsel v. Pub, Util Comm'n., 111 Ohio St. 3d 300, 2006-Ohio-5789 
(2006) at 307. 
3 OMG's Memo Contra a t 2 and 3 . 



and IMF prices and compensation were embedded in the variable annual 

adjusted POLR component of each permutation of DE-Ohio's "rate stabilized" 

MBSSO price. Specifically, the pricing components include actual reserve 

capacity costs and compensation for first call on DE-Ohio's generating assets. 

These underlying pricing components were supported in direct and 

supplemental testimony, as well as at the hearing. 

Second, OMG's allegation that the Stipulation that was reached in the 

initial MBSSO may had taken a different approach if the Commission had 

allowed discovery of side agreements is incorrect. OMG had a full and 

unrestricted ability to present its case before the Commission. OMG was not a 

party to the Stipulation presented to the Commission. OMG rigorously cross-

examined DE-Ohio's witnesses about its proposed MBSSO market price 

structure, as well as the Stipulation, which was filed in the case, and the 

underlying: pricing components of the MBSSO. The Commission is right to 

assume that OMG represented its interests fully and zealously on the merits. 

The inquiry, with respect to side agreements, at issue before the 

Commission and considered by the Court, was a request by the OCC that DE-

Ohio, "provide copies of all agreements between [DE-Ohio] and a party to these 

consolidated cases (and all agreements between [DE-Ohio] and an entity that 

was at any time a party to these consolidated cases) that were entered into on 

or after January 26, 2004,"'* At hearing on May 20, 2004, OCC repeated the 

'̂  In re DE-Ohio's MBSSO Case, Case No. 03-93-EL-ATA ef. at. (Requests for Production of 
Documents Seventh Set at 3) (May 18, 2004) (emphasis added). 



same identical request.^ The Commission denied the OCC's request for 

discovery of alleged side agreements holding that "side agreements, being 

information related to the negotiation of a proposed stipulation, are privileged 

and therefore not discoverable"^ 

Had the Commission ordered DE-Ohio to respond to OCC's request the 

only contract OCC, and all other Parties, would have discovered was a contract 

between DE-Ohio and the City of Cincinnati. That contract was a public 

document that was already available to the Parties because it was publicly 

approved by the City Council. 

None of the DERS option contracts would have been available in the 

case. Irrespective of the fact that DERS's agreements were not relevant to the 

establishment of DE-Ohio's MBSSO, DERS was not a party to the MBSSO 

proceeding and the request was not applicable to any DERS agreements. The 

only agreement DE-Ohio had was with the City of Cincinnati, who was not a 

party of to the Stipulation filed before the Commission. 

It is disingenuous for OMG to argue that DERS's contracts might have 

changed the prior litigation in some manner when, based upon the record then 

existing, the contracts would never have been considered. DERS's option 

contracts are not "side agreements" that could have affected the outcome of 

these proceedings during the original litigation. Similarly, the contracts are 

5 Id, at TR. II at 8 (May 20, 2004). 
^ In re CG&E's MBSSO, Case No. 03-93-EL-ATA (Entry on Rehearing at 16) (November 23,2004), App. at 
68, Rec. at ICN 229 at 16 (emphasis added). 



standard confidential commercial contracts that are irrelevant to the current 

proceeding just as they were irrelevant to the original proceeding. 

Moreover, the stipulation that was reached in the MBSSO proceeding 

was not adopted as filed. It was rejected by the Commission, Therefore, there 

is no stipulation in the case, of which the existence or non-existence of any 

agreements would have any bearing. 

Lastly, OMG argues that the Commission should deny the Companies' 

Motions because discovery is currently ongoing and that the parties are 

preparing their respective cases for hearing."^ The fact that the parties are 

preparing their respective cases is precisely why the Commission should rule 

on the admissibility and relevancy of the agreements. DE-Ohio has the burden 

of proof in the remand proceeding and given the necessarily compressed time 

frame, DE-Ohio needs to know the extent of testimony and evidence it must 

present. DE-Ohio maintains that the agreements had no bearing on the setting 

of its MBSSO. Given the direction by the Court, regarding the relevancy of side 

agreements to the bargaining power of the parties to a stipulation, and the fact 

that in the present matter the stipulated pricing structure was not approved, 

clearly the existence of any agreements is irrelevant. Accordingly, in the 

interest of judicial economy, the Commission should overrule OMG's Memo 

Contra and grant the Motions to determine the relevancy of the various 

agreements. 

OMO Memo Contra at 2. 



CONCLUSION: 

For the foregoing reasons, DE-Ohio respectfully requests this 

Commission grant the Motions filed by the Companies. 

Respectfully submitted, 

tufTfTColbert , Trial Attorney 
Associate General Counsel 
Rocco D'Ascenzo, Counsel 
Duke Energy Ohio 
2500 Atrium II, 139 East Fourth Street 
P. O. Box 960 
Cincinnati, Ohio 45201-0960 
(513)287-3015 



CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served electronically on the 

following parties this 14th day of February 2007. 

^̂ PsidTA. Colbert 

EAGLE ENERGY, LLC 
DONALD I. MARSHALL, PRESIDENT 
4465 BRIDGETOWN ROAD SUITE 1 
CINCINNATI OH 45211-4439 
Phone:(513)251-7283 

SKIDMORE SALES 8B DISTRIBUTING 
COMPANY, INC. 
ROGER LOSEKAMP 
9889 CINCINNATI-DAYTON RD. 
WEST CHESTER OH 45069-3826 
Phone: 513-755-4200 
Fax: 513-759-4270 

Intervener 

AK STEEL CORPORATION 
LEE PUDVAN 
1801 CRAWFORD ST. 

MIDDLETOWN OH 45043-0001 

BOEHM, DAVID ESQ. 
BOEHM, KURTZ & LOWRY 
36 EAST SEVENTH STREET SUITE 
1510 
CINCINNATI OH 45202-4454 

CITY OF CINCINNATI 
JULIA LARITA MCNEIL, ESQ 
805 CENTRAL AVE STE 150 
CINCINNATI OH 45202-5756 



COGNIS CORPORATION 
35 E. 7TH STREET SUITE 600 
CINCINNATI OH 45202-2446 
Phone: (513)345-8291 
Fax:(513)345-8294 

CONSTELLATION NEWENERGY, INC. 

TERRY S. HARVILL 
1000 TOWN CENTER SUITE 2350 
SOUTHFIELD MI 48075 
Phone: (248) 936-9004 

CONSTELLATION POWER SOURCE, INC. PETRICOFF, M. 

MICHAEL D SMITH 

111 MARKETPLACE, SUITE 500 

BALTIMORE MA 21202 

Phone:410-468-3695 
Fax:410-468-3541 

VORYS, SATER, SEYMOUR & 
PEASE 

52 EAST GAY STREET P.O. BOX 
1008 
COLUMBUS OH 43216-1008 
Phone: (614) 464-5414 
Fax: (614)719-4904 

CONSUMERS* COUNSEL, OFFICE OF 

10 WEST BROAD STREET SUITE 1800 

COLUMBUS OH 43215 

HOTZ, ANN 
ATTORNEY AT LAW 

OFFICE OF CONSUMERS' 
COUNSEL 10 W. BROAD STREET, 
SUITE 1800 
COLUMBUS OH 43215 

DOMINION RETAIL, INC. 
GARY A. JEFFRIES, SENIOR COUNSEL 

1201 PITT STREET 
PITTSBURGH PA 15221 
Phone: (412) 473-4129 

ROYER, BARTH 
BELL, ROYER 8B SANDERS CO,. 
L.P.A. 
33 SOUTH GRANT AVENUE 
COLUMBUS OH 43215-3900 
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FIRSTENERGY SOLUTIONS CORP. 
IRENE PREZELJ, MANAGER, 
MARKETING 

395 GHANT ROAD GHE-408 

AKRON OH 44333 

Phone: (330) 315-6851 

KORKOSZ, ARTHUR 
FIRST ENERGY, SENIOR 
ATTORNEY 

76 SOUTH MAIN STREET LEGAL 
DEPT., 18TH FLOOR 
AKRON OH 44308-1890 

GREEN MOUNTAIN ENERGY COMPANY 

JOHN BUI 

600 W. 6TH STREET SUITE 900 

AUSTIN TX 78701 

Phone: (512)691-6339 
Fax: (512)691-5363 

STINSON, DANE ESQ. 
BAILEY CAVALIERI LLC 

10 W. BROAD ST. SUITE 2100 

COLUMBUS OH 43215 

Phone:(614)221-3155 

Fax: (614) 221-0479 

INDUSTRIAL ENERGY USERS-OHIO 
SAMUEL C. RANDAZZO, GENERAL 
COUNSEL 

MCNEES WALLACE 8B NURICK LLC 21 
EAST STATE STREET 17TH FLOOR 
COLUMBUS OH 43215 
Phone: (614) 469-8000 

NONE 

KROGER COMPANY, THE KURTZ, MICHAEL 
BOEHM, KURTZ 85 LOWRY 

MR. DENIS GEORGE 1014 VINE STREET- 36 EAST SEVENTH STREET SUITE 
G 0 7 1510 
CINCINNATI OH 45202-1100 CINCINNATI OH 45202 

Phone:(513)421-2255 
Fax: (513)421-2764 

LEGAL AID SOCIETY OF CINCINNATI 

215 E. 9TH STREET SUITE 200 

CINCINNATI OH 45202-2146 

MORGAN, NOEL 

LEGAL AID SOCIETY OF 
CINCINNATI 
215 E. NINTH STREET SUITE 200 
CINCINNATI OH 45202 
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MIDAMERICAN ENERGY COMPANY 
BARBARA HAWBAKER, BALANCING 8B 
SETTLEMENT ANALYST 
4299 NW URBANDALE DRIVE 

URBANDALE IA 50322 
Phone: (515) 242-4230 

PETRICOFF, M. 
VORYS, SATER, SEYMOUR 8B 
PEASE 
52 EAST GAY STREET P.O. BOX 
1008 

COLUMBUS OH 43216-1008 
Phone: (614) 464-5414 
Fax: (614)719-4904 

NATIONAL ENERGY MARKETERS 
ASSOCIATION 
CRAIG G. GOODMAN, ESQ. 

3333 K STREET N.W. SUITE 110 
WASHINGTON DC 20007 
Phone: (202) 333-3288 
Fax: (202) 333-3266 

GOODMAN, CRAIG 

NATIONAL ENERGY MARKETERS 
ASSOC. 

3333 K STREET, N.W. SUITE 110 

WASHINGTON DC 20007 

OHIO ENERGY GROUP, INC. KURTZ, MICHAEL 
BOEHM, KURTZ SB LOWRY 
36 EAST SEVENTH STREET SUITE 
1510 
CINCINNATI OH 45202 
Phone: (513)421-2255 
Fax: (513)421-2764 

OHIO HOSPITAL ASSOCIATION 

RICHARD L. SITES 
155 E. BROAD STREET 15TH FLOOR 

COLUMBUS OH 43215-3620 
Phone: (614) 221-7614 
Fax: (614)221-7614 

*S1TES, RICHARD ATTORNEY AT 
LAW 
OHIO HOSPITAL ASSOCIATION 
155 EAST BROAD STREET 15TH 
FLOOR 
COLUMBUS OH 43215-3620 
Phone:614-221-7614 
Fax: 614-221-4771 

OHIO MANUFACTURERS ASSN 
33 N. HIGH ST 
COLUMBUS OH 43215 
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PETRICOFF, M. 
OHIO MARKETER GROUP 
VORYS, SATER, SEYMOUR 6B PEASE 
52 EAST GAY STREET P.O. BOX 1008 
COLUMBUS OH 43216-1008 
Phone: (614)464-5414 
Fax: (614) 719-4904 

OHIO PARTNERS FOR AFFORDABLE 
ENERGY 

COLEEN MOONEY 
DAVID RINEBOLT 
337 SOUTH MAIN STREET 4TH FLOOR, 
SUITE 5, P.O. BOX 1793 
FINDLAY OH 45839-1793 
Phone: 419-425-8860 
Fax: 419-425-8862 

PEOPLE WORKING COOPERATIVELY, 
INC. 
CHRISTENSEN, MARY ATTORNEY AT 
LAW 
CHRISTENSEN 8B CHRISTENSEN 

401 N. FRONT STREET SUITE 350 
COLUMBUS OH 43215 

Phone; (614)221-1832 

Fax: (614)221-2599 

LEYDEN. SHAWN ATTORNEY AT LAW 
PSEG ENERGY RESOURCES 6B TRADE 
LLC 
80 PARK PLAZA, 19TH FLOOR 
NEWARK NJ 07102 
Phone: 973-430-7698 
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STRATEGIC ENERGY, L.L.C. 
CARL W. BOYD 

TWO GATEWAY CENTER 

PITTSBURGH PA 15222 

Phone: (41:2)644-3120 

PETRICOFF, M. 
VORYS, SATER, SEYMOUR 8B 
PEASE 
52 EAST GAY STREET P.O. BOX 
1008 

COLUMBUS OH 43216-1008 
Phone: (614)464-5414 
Fax: (614)719-4904 

WPS ENERGY SERVICES, INC. 

DANIEL VERBANAC 

1716 LAWRENCE DRIVE 

DEPEREWI 54115 
Phone: (920)617-6100 

HOWARD, STEPHEN ATTORNEY AT 
LAW 
VORYS, SATER, SEYMOUR AND 
PEASE 
52 EAST GAY STREET P.O. BOX 
1008 
COLUMBUS OH 43216-1008 
Phone:(614)464-5401 

GRAND ANTIQUE MALL 

9701 READING RD. 

CINCINNATI OH 45215 

MIDWEST UTILITY CONSULTANTS, INC. 
PATRICK MAUE 
5005 MALLET HILL DRIVE 
CINCINNATI OH 45244 
Phone: 513-831-2800 
Fax: 513-831-0505 

RICHARDS INDUSTRIES VALVE GROUP 
LEE WOODURFF 
3170 WASSON ROAD 
CINCINNATI OH 45209 
Phone: 513-533-5600 
Fax: 513-871-0105 
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