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THE PUBLIC UTILITIES COMMISSION OF OHIO

BEFORE

In the Matter of the Application of The
Cincinnati Gas & Electric Company to
Modify its Non-Residential Generation
Rates to Provide for Market-Based
Standard Service Offer Pricing and to

Establish a Pilot Alternative

Competitively-Bid Service Rate Option
Subsequent to Market Development

Period

In the Matter of the Application of The
Cincinnati Gas & Electric Company for
Authority to Modify Current Accounting
Procedures for Certain Costs Associated

With The Midwest Independent
Transmission System Operator

In the Matter of the Application of The
Cincinnati Gas & Electric Company for
Authority to Modify Current Accounting
Procedures for Capital Investment in its
Electric Transmission And Distribution
System And to Establish a Capital
Investment Reliability Rider to be
Effective After the Market Development

Period

In the Matter of the Application of The
Cincinnati Gas & Electric Company to
Meodify its Fuel and Economy Purchased
Power Component of its Market-Based

Standard Service Offer.

In the Matter of the Application of
Duke Energy Ohio, Inc. to Modify Its
Fuel and Economy Purchased Power

Component of its Market-Based

Standard Service Offer.
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Case No, 03-03-EL-ATA

Case No. 03-2079-EL-AAM

Case No. 03-2081-EL-AAM
Case No. 03-2080-EL-ATA

Case No. 05-725-EL-UNC

Case No. 06-1068-EL-UNC
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In the Matter of the Application of Duke )
Energy Ohio, Inc., to Adjust and Setits ) Case No. 06-1069-EL-UNC
System Reliability Tracker. )

In the Matter of the Application of Duke )
Energy Ohio, Inc., to Adjust and Setits )  Case No. 05-724-EL~-UNC
System Reliability Tracker and Market )

)

Price.

In the Matter of the Application of Duke )
Energy Ohio, Inc., to Adjust and Set the ) Case No. 06-1085-EL-UNC
Annually Adjusted Component )

DUKE ENERGY RETAIL SALES MOTION TO INTERVENE FOR THE
LIMITED PURPOSE OF PROTECTING ITS INTEREST IN CONTRACTS
TO WHICH IT IS A PARTY

Duke Energy Retail Sales (DERS) respectfully moves the honorable
Public Utilities Commission of Ohio (Commission), for limited
intervention into the proceedings for the purpose of protecting its interest
in contracts that have been the subject of substantial discovery in these
proceedings and that OCC is seeking to admit into evidence. Use of the
contracts in discovery and hearing may cause harm and prejudice to
DERS and its counterparties. Therefore, DERS has a real and
substantial interest in these proceedings and asks the Commission to
approve this Motion to Intervene for the reasons more thoroughly

explained in the attached Memorandum in Support.

Respectfully Subz:'ttcd, ,

MichaelJ. Pahutski-0071248
Assistant General Counsel
Ariane 8. Johnson - 0077236




Associate General Counsel
Duke Energy Retail Sales LLC
139 E. Fourth Street, 25 AT II
P.O, Box 960

Cincinnati, Ohio 45202

Phone: (513) 287-2004

Phone: {317) 838-1235
Facsimile: [513) 287-3612
E-mail: ariane.johnson@duke-
energy.com

michael. pahutski@duke-energy.com
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MEMORANDUM IN SUPPORT

On November 22, 2006, the Ohio Supreme Court issued its
remand to the Public Utilities Commission of Ohio {Commission)
concerning the Commission’s disposition of cases 03-93-EL-ATA et. al.l
The Court remanded to the Commission on two procedural issues, one of
which was that, regarding “side agreements” the Commission must
“compel disclosure of the request information.”? Despite the fact that the
Ohio Consumers’ Counsel had never requested any contracts signed by
Duke Energy Retail Sales (DERS) the Commission permitted OCC to
issue a subpoena to DERS and depose a DERS employee concerning
contracts between DERS and Parties to cases 03-93-EL-ATA et. al., and
members of organizations that were a party to those cases.3

Now OCC has filed an Entry on Rehearing that makes it plain that
it intends to seek admission of DERS’'s confidential contracts into
evidence.* In order to protect its interests relative to its contracts DERS

seeks intervention in these proceedings.

! Ohio Consumers’ Counsel v. Pub. Util. Comm'n, 111 Ohio St. 34 300, 856 N.E.2d
213 {2006).

2 Ohio Consumers’' Counsel v. Pub. Util. Comm™n, 111 Ohio St. 3d 300, 323, 856
N.E.2d 213, 236 (2006).

3 In re DE-Ohio’s MBSS0, Case No. 03-93-EL-ATA et. al (Entry at 4-5) (January 2,
2007).

4 in re DE-Ohio’'s MBSSO, Case No. 03-93-EL-ATA et al. (Application for
Rehearing) (February 1, 2007).




The standard for intervention in Commission cases is that the
intervener has a real and substantial interest, be situated such that the
disposition of the proceeding may impair its ability to protect that
interest, and no other party may protect that interest.3 DERS is in
precisely that position.

DERS is a principle to contracts discovered by, and in the
possession of, the OCC and other Parties to these cases subject to the
provision of protective agreements. OCC has represented its intent to
seek admission of the contracts for numerous purposes including, but
not limited to, a demonstration of rebated charges to non-residential
consumers, unfair advantage in the bargaining process due to the
contracts, and failure of the Commission to order a competitive bid
process due to unfair waiver regarding 0.A.C. 4901:1-35-02.¢ DERS has
a substantial interest in defending its contracts against such inaccurate
charges. No Duke Energy affiliate, including Duke Energy Ohio, is a
party to the contracts. No Party to these proceedings is in a position to
protect DERS’s interests regarding the contracts.

DERS has already suffered harm because counterparties with
divergent contract terms and conditions have seen the various contracts.
Further exposure and inaccurate public descriptions of the contracts

may harm DERS and its ability to conduct business in the future. It may

5 OHIO ADMIN, CODE ANN. § 4901-1-11 (Baldwin 2007),
s in re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA et al. [(Application for
Rehearing) (February 1, 2007).




also prevent future transactions that may benefit consumers and
economic development in Ohio. Under these circumstances DERS
requests that the Commission grant its Motion to Intervene.

Respectfully Submitted,

ichael J. Pahuiski-0071248

Assistant General Counsel
Ariane S. Johnson -~ 0077236
Associate General Counsel
Duke Energy Retail Sales LLC
139 E. Fourth Street, 25 AT II
P.O. Box 960

Cincinnati, Ohio 45202

Phone: (513) 287-2094

Phone: {317) 838-1235
Facsimile: (513) 287-3612
E-mail: anane.johnson@duke-
energy.com

michael. pahutski@duke-energy.com
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CERTIFICATE OF SERVICE

I certify that a copy of the foregoing was served electronically on

the following parties this 2nd day of February 2007,

M V7

ichael Pahutski

EAGLE ENERGY, LLC

DONALD . MARSHALL, PRESIDENT
4465 BRIDGETOWN ROAD SUITE |
CINCINNATI OH 45211-4439

Phone: (513)251-7283

SKIDMORE SALES & DISTRIBUTING COMPANY,
INC.

ROGER LOSEKAMP

9889 CINCINNATI-DAYTON RD.
WEST CHESTER OH 45069-3826
Phone: 513-755-4200

Fax: 513-759-4270

Intervener

AK STEEL CORPORATION BOEHM, DAVID ESQ.

LEE PUDVAN BOEHM, KURTZ & LOWRY

1801 CRAWFORD ST, 36 EAST SEVENTH STREET SUITE 1310
MIDDLETOWN OH 45043-0001 CINCINNATI OH 45202-4454

CITY OF CINCINNATI

JULIA LARITA MCNEIL, ESQ
805 CENTRAL AVE STE 150
CINCINNATI OH 45202-5756

COGNIS CORPORATION

35 E. 7TH STREET SUITE 600



CINCINNATI OH 45202-2446
Phone: (513) 345-8291
Fax: (513) 345-8294

CONSTELLATION NEWENERGY, INC.
TERRY S. HARVILL

1000 TOWN CENTER SUITE 2350
SOUTHFIELD ME 48075

Phone: {248) 936-9004

CONSTELLATION POWER SOURCE, INC.
MICHAEL D SMITH

111 MARKETPLACE, SUITE 500
BALTIMORE MA 21202

Phone: 410-468-3695

Fax: 410-468-3541

CONSUMERS" COUNSEL, OFFICE OF

10 WEST BROAD STREET SUITE 1800

COLUMBUS OH 43215

DOMINION RETAIL, INC.

GARY A, JEFFRIES, SENIOR COUNSEL
1201 PITT STREET

PITTSBURGH PA 15221

Phone: (412)473-412¢9

FIRSTENERGY SOLUTIONS CORP.
IRENE PREZELI, MANAGER, MARKETING
395 GHANT ROAD GHE-403

AKRON OH 44333
Phone: (336) 315-6351

GREEN MOUNTAIN ENERGY COMPANY
JOHN BUI

600 W. 6TH STREET SUITE %00

PETRICOFF, M.

YORYS, SATER, SEYMOUR & PEASE
52 EAST GAY STREET P.O. BOX 1008
COLUMBUS OH 43216-1008

Phone: (614) 464-5414

Fax: (614) 7194904

HOTZ, ANN
ATTORNEY AT LAW

OFFICE OF CONSUMERS' CGUNSEL 10 W.
BROAD STREET, SUITE 1300

COLUMBUS OH 43215

ROYER, BARTH

BELL, ROYER & SANDERS CO,. LP.A,
33 SOUTH GRANT AVENUE
COLUMBUS OH 43215-3900

KORKOSZ, ARTHUR
FIRST ENERGY, SENIOR ATTORNEY

76 SOUTH MAIN STREET LEGAL DEPT,,
18TH FLOOR

AKRON OH 44308-1890

STINSON, DANE ESQ.
BAILEY CAVALIER] LLC
10 W. BROAD ST, SUITE 2100




AUSTIN TX 78701
Fhone: {512) 691-6339
Fax: (512) 691-5363

INDUSTRIAL ENERGY USERS-OHIO
SAMUEL C. RANDAZZO, GENERAL COUNSEL

MCNEES WALLACE & NURICK LLC 21 EAST
STATE STREET 17TH FLOOR

COLUMBUS OH 43215
Phone: (614) 469-8000

KROGER COMPANY, THE

MR. DENIS GEQRGE 1014 VINE STREET-GO7
CINCINNATI OH 43202-1100

LEGAL AID SOCIETY OF CINCINNATI

215 E. 9TH STREEY SUITE 200
CINCINNATI OH 43202-2146

MIDAMERICAN ENERGY COMPANY

BARBARA HAWBAKER, BALANCING &
SETTLEMENT ANALYST

4299 NW URBANDALE DRIVE
URBANDALE 1A 50322
Pharne: (515) 242-4230

NATIONAL ENERGY MARKETERS
ASSOCIATION

CRAIG G. GOODMARN, ESQ.
3333 K STREET N.W. SUITE 110
WASHINGTON DC 20007
Phone: (202) 333-3288

Fax: (202) 333-3266

COLUMBUS OH 43215
Phone: (614} 221-3155
Fax: (614) 221-0479

NONE

KURTZ, MICHAEL

BOEHM, KURTZ & LOWRY

36 EAST SEVENTH STREET SUITE 1510
CINCINNATIOH 45202

Phone: (513)421-2255

Fax: (513)421-2764

MORGAN, NOEL

LEGAL AID SOCIETY OF CINCINNAT!
215 E. NINTH STREET SUITE 260
CINCINNATI OH 45202

PETRICOFF, M,
VORYS, SATER, SEYMOUR & PEASE

52 EAST GAY STREET P.O. BOX 1008
COLUMBUS OH 43216-1008

Phone: (614) 464-5414

Fax: (614} 719-4904

GOODMAN, CRAIG

NATIONAL ENERGY MARKETERS ASSOC.

3333 K STREET, N,W. SUITE 1 10
WASHINGTON DC 20007




OHIO ENERGY GROUP, INC,

OHIO HOSPITAL ASSOCIATION
RICHARD L. SITES

155 E. BROAD STREET 15TH FLCOR
COLUMBUS OH 43215-3620

Phone: (614} 221-7614

Fax: (€14) 221-7614

OHIO MANUFACTURERS ASSN

33 N.HIGH 8T
COLUMBUS OH 43215

PETRICOFF, M.

OHIO MARKETER GROUP

VYORYS, SATER, SEYMOUR & PEASE
52 EAST GAY STREET P.O. BOX 1008
COLUMBUS OH 43216-1008

Pheone: {614} 464-5414

Fax; {614) 719-4904

OHIC PARTNERS FOR AFFORDABLE ENERGY

COLEEN MOONEY
DAVID RINEBOLT

337 SOUTH MAIN STREET 4TH FLOOR, SUITE 5,
P.O. BOX 1793

FINDLAY OH 4583%-1793
Phone: 419-425-8860
Fax: 419-425-8862

PECQPLE WORKING COOPERATIVELY, INC.
CHRISTENSEN, MARY ATTORNEY AT LAW
CHRISTENSEN & CHRISTENSEN
401 N. FRONT STREET SUITE 350

COLUMBUS OH 43215
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KURTZ, MICHAEL

BOEHM, KURTZ & LOWRY

36 EAST SEVENTH STREET SUITE 1510
CINCINNATI OH 45202

Phone: (513)421-2255

Fax: (513)421-2764

*SITES, RICHARD ATTORNEY AT LAW
OHJO HOSMITAL ASSOCIATION

155 EAST BROAD STREET 15TH FLOOR
COLUMBUS OH 43215-3620

Phone: 614-221-7614

Fax: 614-221-477}




Phone: (514) 221-1832
Fax: {614) 221-2599

LEYDEN, SHAWN ATTORMEY AT LAW
PSEG ENERGY RESOURCES & TRADE LLC
30 PARK PLAZA, 19TH FLOOR

NEWARK NJ 07102

Phone: 973-430-7698

STRATEGIC ENERGY, L.L.C.
CARL W. BOYD

TWO GATEWAY CENTER
PITTSBURGH PA 15222
Phene: (412) 644-3120

WPS ENERGY SERVICES, INC.
DANIEL VERBANAC

1716 LAWRENCE DRIVE

DE PERE W] 54115

Phone: (920) 617-610¢

GRAND ANTIQUE MALL

9701 READING RD.
CINCINNATI OH 45215

MIDWEST UTILITY CONSULTANTS, (NC.
PATRICK MAUE

5005 MALLET HILL DRIVE

CINCINNATI OH 45244

Phone: 313-831-2800

Fax: 513-831-0505

RICHARDS INDUSTRIES VALVE GROUP
LEE WOODURFF

3170 WASSON ROAD

CINCINNATI CH 45209

Phone: 513-533-5600

PETRICOFF, M,

VORYS, SATER, SEYMOUR & PEASE
52 EAST GAY STREET P.C. BGX 1008
COLUMBUS OH 43216-1008

Phone: (614) 464-5414

Fax: (614) 719-4904

HOWARD, STEPHEN ATTORNEY AT LAW
VORYS, SATER, SEYMOUR AND PEASE
52 EAST GAY STREET P.O. BOX 10038
COLUMBUS OH 43216-1008

Phone: (614) 464-3401




Fax: 513-871-0105
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