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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of The
Cincinnati Gas & Electric Company to
Maodify its Non-Residential Generation
Rates to Provide for Market-Based
Standard Service Offer Pricing and to
Establish a Pilot Alternative
Competitively-Bid Service Rate Option
Subsequent to Market Development
Period

In the Matter of the Application of The
Cincinnati Gas & Electric Company for
Authority to Modify Current Accounting
Procedures for Certain Costs Associated
With The Midwest Independent
Transmission System Operator

In the Matter of the Application of The
Cincinnati Gas & Electric Company for
Authority to Modify Current Accounting
Procedures for Capital Investment in its
Electric Transmission And Distribution
System And to Establish a Capital
Investment Reliability Rider to be
Effective After the Market Development
Period

In the Matter of the Application of The
Cincinnati Gas & Electric Company to
Modify its Fuel and Economy Purchased
Power Component of its Market-Based
Standard Service Offer.

In the Matter of the Application of
Duke Energy Chio, Inc. to Modify Its
Fuel and Economy Purchased Power
Component of its Market-Based
Standard Service Offer.
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In the Matter of the Application of Duke )
Energy Ohio, Inc., to Adjust and Setits ) Case No. 06-1069-EL-UNC
System Reliability Tracker. )

In the Matter of the Application of Duke )
Energy Ohio, Inc., to Adjust and Set its }
System Reliability Tracker and Market )
Price. )

Case No. 05-724-EL-UNC

In the Matter of the Application of Duke )
Energy Chio, Inc., to Adjust and Set the )  Case No. 06-1085-EL-UNC
Annually Adjusted Component }

DUKE ENERGY OHIO’S MOTION IN LIMINE TO EXCLUDE
IRRELEVANT CONTRACTS AND RELATED DOCUMENTS FROM
THESE PROCEEDINGS

Duke Energy Ohio (DE-Ohio) respectively moves the honorabie
Public Utilities Commission of Ohio (Commission}, in advance of the
hearing in this proceeding tentatively scheduled for March 19, 2007, to
exclude from introduction into the record certain confidential contracts
and related documents provided to Parties through discovery. The
documents tn question are not relevant to these proceedings and their
admission would be unduly prejudicial to DE-Ohioc and the
counterparties to the contracts, all non-residential consumers in DE-

Ohio’s certified territory.




DE-Ohio is a party to one contract that has been provided, under
compulsion, through discovery and has substantial interests to protect
by this motion. Support for DE-Ohio’s Motion in Limine is set forth in
the attached Memorandum in Support. DE-Ohio also incorporates,
adopts, and supports the Motion in Limine filed by Duke Energy Retail
Sales and Cinergy Corp.

Respectfully Submitted,

Paul A, Colbert, Trial Attorney
Associate General Counsel

Rocco D'Ascenzo, Counsel

Duke Energy Chio

2500 Atrium I, 139 East Fourth Street
P. O. Box 960

Cincinnati, Ohio 45201-0960

(513) 287-3015




MEMORANDUM IN SUPPORT

INTRODUCTION:

Duke Energy Ohio (DE-Ohio) adopts, supports, and incorporates
the Relevant Factual History set forth in Duke Energy Retail Sales’
(DERS) and Cinergy Corp's. (Cinergy) Motions in Limine. DE-Ohic would
be remiss however, if it did not discuss its unique position in these
proceedings. As the Applicant in these cases DE-Ohio had the burden to
prove its application resulted in a just and reasonable market-based
standard service offer.! The Public Utilities Commission of OChio
(Commission) did not adopt DE-Ohio’s application but instead requested
that it file a market-based standard service offer (MBSSO) the
Commission coined a “rate stabilization plan” {RSP).

DE-Ohio filed an RSP and fashicned a Stipulation with many of the
Parties and Staff, but not with OCC. The Commission rejected the filed
Stipulation and ordered an MBSSO that was unacceptable to DE-Ohio as
a market price. DE-Chio filed an Application for Rehearing and offered
an Alternative Proposal, adoption of the Stipulation, or adoption of its
originally applied for market price known as the Competitive Market

Option. The Commission, in its November 23, 2004, Entry on Rehearing

rejected all of those alternatives and fashioned its own MBSSO made of

1 Ohio Rev, Code Ann. § 4909.18 (Baldwin 2007).




bits and pieces of each part plus new components mainly pertaining to
the avoidability of various market price components and the price paid
by non-residential consumers returning to DE-Ohic for generation
service.

On remand before the Commission DE-Qhio is prepared to support
the Commission's MBSS0 as ordered on November 23, 2004, Based
upon substantial discovery requests made by the OChio Consumers’
Counsel it appears that DE-Ohio may also be required to defend the
Commission’s MBSSO from the alleged affects of contracts entered into
by DE-Ohio affiliates DERS and Cinergy Corp. (Cinergy) on the
Commission’s ordered MBSSO. DE-Ohio also entered one such contract.
. DE-Ohio asserts that it is unfair and prejudicial to require it to defend
allegations regarding contracts that had no connection to the
Commission’s ordered MBSSO and to which DE-QOhio was not a party.
As more fully explained below DE-Chio asks the Commission grant this
Motion in Limine and determine that the contracts and related
documents are inadmissible in these proceedings.

ARGUMENT:

DE-Ohic adepts and incorporates the argument set forth in DERS’

Memorandum in Support of its Motion in Limine. It will not restate those

arguments but will discuss issues unique ta DE-Ohio.




I Even if DE-Ohio’s Stipulation or alternative proposal had been
adopted by the Commission, the contracts in question remain
irrelevant because there is no evidence that the City of
Cincinnati is paying anything other than the Commission
approved MBSSO price and the contract is neither nefarious
nor inappropriate,

DE-Ohio has no opportunity to pay any of the costs or receive any
of the benefits associated with any contract except the contract it entered
with the City of Cincinnati. The City of Cincinnati, like all counterparties
to the DERS, Cinergy Corp., and DE-Ohio contracts, is paying DE-Ohio
the full MBSSO market price approved by the Commission. The terms
and conditions of the City of Cincinnati contract de not involve the
MBSSO established by the Commission on November 23, 2004. In fact
the City did not support the Stipulation, CMO, or Alternative Proposal
but instead withdrew from the case. It is absurd to suggest that the
City’s withdrawal caused the Commission to order a higher market price
than DE-Ohio would otherwise have received. Presumably, all of
Cincinnati's residential consumers received eflective representation in
the case by OCC. There is simply no connection between the one DE-
Chio contract and the MBSSO ordered by the Commission and accepted
by DE-Ohio. Absent a nexus between the contracts and DE-Ohio or

consumers, the contracts are irrelevant to these proceedings and the

Commission should not permit OCC to introduce them as evidence,




II.  Admission of the contract to these proceedings would
prejudice DE-Ohio and cause it, and the communities in its
certified territory, undue harm,

DE-Ohio is an active member of the community where it does
business, It engages in philanthropic endeavors, partners with local
government, and pursues economic development initiatives. If contracts,
such as the City of Cincinnati contract are used to change DE-Ohio’s
MBSSO to its detriment, it will have a chilling effect on DE-Chio’s ability
to participate in such activities.

DE-Ohio contributes millions of shareholder dollars to the local
community through similar contracts. In this instance the beneficiary is
the City of Cincinnati. In other cases it is customers in economic
hardship through energy efficiency and weatherization programs. For
example, OCC engaged in confidential settlement discussions with DE-
Ohio to resolve OCC’s appeal of the Duke merger with Cinergy. Among
other things those discussions resulted in a settlement where DE-Ohio
contributed $1.25 million to energy efficiency and weatherization
programs in the last year. GCC did not complain that its contract with
DE-Ohio caused decreased merger credits. In the same manner DE-
Ohio’s contract with the City of Cincinnati did not cause higher

generation market prices.




CONCLUSION

For the reasons set forth above, and those set forth in DERS’ and
Cinergy’s Memorandums in Support of their Motions in Limine, DE-Ohio
asks that the Commission approve each Motion in Limine.

Respectfully Submitted,

gaui A. Colbert, Trial Attorney

Assaciate General Counsel

Rocco D’Ascenzo, Counsel

Duke Energy Chio

2500 Atrium 11, 139 East Fourth Street
P. G. Box 960

Cincinnati, Ohio 45201-0960

(513) 287-3015




CERTIFICATE OF SERVICE

I certify that a copy of the foregoing was served electronically on

the following parties this 2nd day of February 2007.
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Paul A. Colbert

EAGLE ENERGY, LLC

DONALD |. MARSHALL, PRESIDENT
4465 BRIDGETOWN ROAD SUITE 1
CINCINNATI OH 45211-4439

Phone: {313) 251-7283

SKIDMORE SALES & DISTRIBUTING COMPANY,
INC,

ROGER LOSEKAMP

9889 CINCINNATI-DAYTON RD.
WEST CHESTER OH 45069-3826
Phone: 513-755-4200

Fax; 513-759-4270

intervener

AK STEEL CORPORATION BOEHM, DAVID ESQ.

LEE PUDVAN BOEHM, KURTZ & LOWRY

1801 CRAWFORD ST, 36 EAST SEVENTH STREET SUITE 1510
MIDDLETOWN OH 45043-0001 CINCINNATI QH 45202-4454

CITY QF CINCINNATI

JULIA LARITA MCNEIL, ESQ
805 CENTRAL AVE STE 150
CINCINNATI OH 45202-5756

COGNIS CORPORATION

35 E. TTH STREET SUITE 600
CINCINNATI OH 45202-2446




Phone: (513) 345-8291
Fax: (513) 345-8294

CONSTELLATION NEWENERGY, INC,
TERRY S. HARVILL

1000 TOWN CENTER SUITE 2350
SOUTHFIELD Mi 43075

Phong: (248) 936-9004

CONSTELLATION POWER SOURCE, INC.
MICHAEL D SMITH

111 MARKETPLACE, SUITE 500
BALTIMORE MA 21202

Phone: 410-468-3695

Fax: 410-468-3541

CONSUMERS' COUMSEL, OFFICE OF

10 WEST BROAD STREET SUITE 1800

COLUMBUS OH 43215

DOMINION RETALL, INC,
GARY A. JEFFRIES, SENIOR COUNSEL
1201 PITT STREET
PITTSBURGH PA 1522]
Phone: (412) 473-4129

FIRSTENERGY SOLUTIONS CORP
IRENE PREZELJ, MANAGER, MARKETING
395 GHANT ROAD GHE-408

AKRON OH 44333
Phone: (330) 315-6851

GREEN MOUNTAIN ENERGY COMPANY
JOHN BUI

600 W. 6TH STREET SUITE 900

AUSTIN TX 78701
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PETRICOFF, M.

VORYS, SATER, SEYMOUR & PEASE
52 EAST GAY STREET P.Q, BOX 1008
COLUMBUS OH 43216-1008

Phone: (614} 464-3414

Fax: (614) 719-4904

HOTZ, ANN
ATTORNEY AT LAW

OFFICE OF CONSUMERS' COUNSEL 10 W,
BROAD STREET, SUITE 1800

COLUMBUS OH 43215

ROYER, BARTH

BELL, ROYER & SANDERS CO,. L.P.A,
33 SOUTH GRANT AVENUE
COLUMBUS OH 43215-3900

KCORKOSZ, ARTHUR
FIRST ENERGY, SENIOR ATTORNEY

76 SOUTH MAIN STREET LEGAL DEPT,
18TH FLOOR

AKRON OH 44308-18%0

STINSON, DANE ESQ.
BAILEY CAVALIER! LLC

10 W. BROAD ST. SUITE 2100
COLUMBUS OH 43215




Phone: (512) 691-6339
Fax: (512) 691-5363

INDUSTRIAL ENERGY USERS-QHIO
SAMUEL C. RANDAZZO, GENERAL COUNSEL

MCNEES WALLACE & NURICK LLC 21 EAST
STATE STREET #7TH FLOOR

COLUMBUS OH 43215
Phone: (614) 469-8000

KRCGER COMPANY, THE

MR. DENIS GEORGE 1014 VINE STREET-GO7
CINCIMNNATI OH 45202-1100

LEGAL AID SOCIETY OF CINCINNATI

215 E.9TH STREET SUITE 200
CINCINNATI OH 45202-2146

MIDAMERICAN ENERGY COMPANY

BARBARA HAWBAKER, BALANCING &
SETTLEMENT ANALYST

4299 NW URBANDALE DRIVE
URBANDALE iA 50322
Phong; (515) 242-4230

NATIONAL ENERGY MARKETERS
ASSOCIATION

CRAIG G. GOODMAN, ESQ.
3333 K STREET N.W. SUITE {10
WASHINGTON DC 20007
Phone: {2021 333-3288

Fax: (202) 333-3266

OHIO ENERGY GROUP, INC,

Phone: (614) 221-3155
Fax: (614} 221-0479

NONE

KURTZ, MICHAEL

BOEHM, KURTZ & LOWRY

36 EAST SEVENTH STREET SUITE 1510
CINCINNATI OH 45202

Phone: (513) 421-2255

Fax: {513} 421-2764

MORGAN, NOEL

LEGAL AID SOCIETY OF CINCINNATI
215 E. NINTH STREET SUITE 200
CINCINNATIOH 45202

PETRICOFF, M.
VORYS, SATER, SEYMOUR & PEASE

52 EAST GAY STREET P.0. BOX 1008
COLUMBUS OH 43216-1008

Phone: (614) 464-5414

Fax: (614) 719-4904

GOODMAN, CRAIG

NATIONAL ENERGY MARKETERS ASSOC.

3333 K STREET, N.W. SUITE 110
WASHINGTON DC 20007

KURTZ, MICHAEL




OHIO HOSPITAL ASSOCIATION
RICHARD L. SITES

155 E. BROAD STREET 15TH FLOOR
COLUMBUS OH 43215-3620

Phone: (614)221-7614

Fax: (614)221-7614

OHIO MANUFACTURERS ASSN

33 N HIGH 8T
COLUMBUS OH 43215

PETRICOFF, M.

OHIO MARKETER GROUP

VORYS, SATER, SEYMOUR & PEASE
52 EASY GAY STREET £.0. BOX 1008
COLUMBUS OH 43216-1008

Phone: (614) 464-5414

Fax: (614} 719-4904

OHIO PARTNERS FOR AFFORDABLE ENERGY

COLEEN MOONEY
DAVYID RINEBOLT

337 SOUTH MAIN STREET 4TH FLOOR, SUITE 3,
P.O.BOX 1793

FINDLAY OH 45839-1793
Phone: 419-425-8860
Fax: 419-425-8862

PEOPLE WORKING COOPERATIVELY, INC,
CHRISTENSEN, MARY ATTORNEY AT LAW
CHRISTENSEN & CHRISTENSEN

401 N. FRONT STREET SUITE 350
COLUMBUS OH 43215

Phone: (614} 221-1832

BOEHM, KURTZ & LOWRY

36 EAST SEVENTH STREET SUITE 1510
CINCINNATI OH 45202

Phone: {513)421-2255

Fax: (513) 421-2764

*SITES, RICHARD ATTORNEY AT LAW
OHIO HOSPITAL ASSOCIATION

155 EAST BROAD STREET 15TH FLOOR
COLUMBUS OH 43215-362¢

Phone: 614-221-7614

Fax: 614-221-477)



Fax: (614) 221-2599

LEYDEN, SHAWN ATTORNEY AT LAW
PSEG ENERGY RESOURCES & TRADE LLC

80 PARK PLAZA, I19TH FLOOR
NEWARK NJ 07102
Phane: 973-430-7698

STRATEGIC ENERGY, L.L.C.
CARL W. BOYD

TWO GATEWAY CENTER
PITTSBURGH PA 15222
Phone: (412)644-3120

WPS ENERGY SERVICES, INC.
DANIEL VERBANAC

1716 LAWRENCE DRIVE

DE PERE W! 54115

Phone: (920) 617-6100

GRAND ANTIQUE MALL

%701 READING RD.
CINCINNATI OH 43215

MIDWEST UTILITY CONSULTANTS, INC,

PATRICK MAUE

5005 MALLET HILL DRIVE
CINCINNATL OH 45244
Phone: 513-831-2800

Fax: 513-831-0505

RICHARDS INDUSTRIES VALVE GRCUP

LEE WOODURFF

3170 WASSON ROAD
CINCINNATI OH 45209
Phone: 513-533-5600
Fax: 313-871-0105
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PETRICOFF, M.

VORYS, SATER, SEYMOUR & PEASE
52 EAST GAY STREET P.0. BOX 1008
COLUMBUS OH 43216-1008

Phone; (614) 464-5414

Fax: (614) 719-4904

HOWARD, STEPHEN ATTORNEY ATLAW
VORYS, SATER, SEYMOUR AND PEASE
52 EAST GAY STREET P.O. BOX 1008
COLUMBUS QH 43216-1008

Phone: (614) 464-5401




