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In the Matter of the Application of Duke ) 
Energy Ohio, Inc., to Adjust and Set its ) Case No. 05-724-EL-UNC 
System Reliability Tracker and Market ) 
Price. ) 

In the Matter of the Application of Duke ) 
Energy Ohio, Inc., to Adjust and Set the ) Case No. 06-1085-EL-UNC 
Annually Adjusted Component ) 

OBJECTIONS AND MOTION TO QUASH THE TWO SUBPOENA DUCES 
TECUM FILED BY THE OCC AND FOR PROTECTIVE ORDER PROHIBITING 

DISCOVERY REQUESTS TO DERS 

Duke Energy Retail Sales LLC (DERS), pursuant to Ohio Administrative 

Code (OAC) 4901-1-25(0), and by its counsel, respectfully requests that the 

Pubhc Utilities Commission of Ohio (Commission) quash the two subpoena 

duces tecum (Subpoenas) filed by the OCC on December 13 and 18 

respectively, purporting to compel Charles R. Whitlock, President of DERS to 

appear for oral examination on January 3, 2007, and DERS to provide a 

witness and certain documents for OCC's inspection and examination. The 

Subpoenas should be quashed for the following reasons: 

1) The subpoenas are outside the jurisdictional scope of the Commission; 

2) The subpoenas were not properly served; 

3) The subpoenas are unduly burdensome and oppressive as they 

a. seek information that is not within DERS' control as DERS has no 

information "regarding all cases related to Duke Energy Ohio, 



Inc.'s standard service offer charges"^ and does not control 

information that may be in the possession of other affiliates and 

entities; 

b. are not limited in scope and, as such, are unduly burdensome and 

oppressive; 

c. seek information which is confidential and a proprietary trade 

secret without adequate and necessary protection; and 

d. are made for an improper purpose, mainly to facilitate discovery of 

confidential agreements in connection with a recently filed civil 

proceeding by an ex-employee of Duke Energy Shared Services Inc. 

In that regard, DERS as a non-party to the above-captioned 

proceedings will be unfairly prejudiced and affected in its defense 

of the allegations raised in that unrelated proceeding if forced to 

produce certain requested information here. 

Further, the Commission should issue a Protective Order pursuant to 

OAC 4901-1-24 to prevent OCC from seeking discovery of the above-described 

information through one of DERS' affiUates. 

The Subpoenas seek to compel the testimony of Mr, Whitlock and 

another witness on January 3, 2007, just after the holiday season. Given 

anticipated holiday schedules of all involved, DERS respectfully requests that 

the Commission issue a ruling on this Motion on or before December 28, 2006. 

Subpoena (December 13, 2006) at 3. 



Based on the foregoing and the arguments set forth in the accompanying 

Memorandum in Support as well as arguments raised by Duke Energy Ohio, 

Inc. (DE-Ohio) in a separate motion filed simultaneously herewith, the 

Commission should issue an order quashing OCC's Subpoenas. 

Additionally, for the same reasons stated above and in the accompanying 

memorandum in support, DERS objects to the production of documents OCC 

has requested pursuant to the Subpoenas. 

In the event the Commission overrules this Motion to Quash, DERS 

requests that 1) the Commission waive the requirement of 4901-1-24(B);2 2) 

the Commission limit the requested information to that within DERS' 

possession; 3) the Commission require OCC to enter into a confidentiality 

agreement with DERS whereby any information that is produced and made 

available pursuant to either subpoena or the discovery requests to DE-Ohio, 

which seek information from DERS,^ be placed under seal and hmited to use in 

these proceedings by the OCC; 4) that any deposition of Charles Whitlock or 

other DERS witness be conducted under seal in the presence of OCC and 

counsel for DERS and DE-Ohio only; and 5) that the transcript of such 

deposition if filed, be filed under seal and used only for purposes of the above-

2 4901-1-24(8) provides in part: "[n]o motion for a protective order shall be filed under 
paragraph (A) of this rule until the person or party seeking the order has exhausted all other 
reasonable means of resolving any differences with the party seeking discovery. A motion for a 
protective order filed pursuant to paragraph (A) of this rule shall be accompanied by... (3) An 
affidavit of counsel, or of the person seeking a protective order if such person is not 
represented by counsel, setting forth the efforts which have been made to resolve any 
differences with the party seeking discovery." Ohio Admin. Code 4901-1-24(B)(3). Given the 
short time frame for response, the lack of proper service, and the approaching hohday 
schedules, DEKS anticipates that reaching an agreeable solution to the confidentiality of the 
agreements and the requested documents, with OCC prior to January 3, 2007 is problematic. 
3 See Duke Energy Ohio's Motion for Protective Order. 



captioned proceedings by the OCC. Additionally, if the Commission denies this 

Motion to quash in whole or in part, DERS respectfully requests that the 

Commission condition the denial upon the OCC's advancement of costs to 

produce two witnesses to appear in Columbus and for the copying of 

documents to comply with the requests. 

Respectfully Submitted, 

[ichael J .Tahutsk i -0071248 
Assistant General Counsel 
Ariane S. Johnson - 0077236 
Associate General Counsel 
Duke Energy Retail Sales LLC 
139 E. Fourth Street, 25 AT II 
P.O. Box 960 
Cincinnati, Ohio 45202 
Phone: (513) 287-2094 
Phone: (317) 838-1235 
Facsimile: (513)287-3612 
E-mail: ariane.iohnson@duke-energv.com 

michael. pahutski@duke -energy. com 
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MEMORANDUM IN SUPPORT 

I. THE COMMISSION LACKS JURISDICTION TO ISSUE THESE 
SUBPOENAS OR TO COMPEL DISCOVERY FROM DERS 

The Commission, "as a creature of statute, has and can exercise only the 

authority conferred upon it by the General Assembly."'* Therefore, unless a 

statute grants the Commission authority, the Commission has no power, The 

Commission is vested with subpoena power through general statutes R.C. 

4903.03 and 4903.04, which set forth the Commission's power to examine 

records and compel witnesses respectively.^ 

DERS, formerly Cinergy Retails Sales LLC, is an electric services 

company as the term is defined in R.C. 4928.01, and a competitive retail 

electric service (ORES) provider certified by the Commission pursuant to R.C. 

4928.08. The above-captioned cases, address DE-Ohio*s market based 

standard service offer (MBSSO), a competitive retail electric service as defined 

by R, C, 4928.03, as opposed to a non-competitive service subject to traditional 

rate-making statutes.^ The Commission's jurisdiction over competitive retail 

electric service is defined by a special statute, namely R.C. 4928.05 which, in 

pertinent part, states: 

On and after the starting date of competitive retail 
electric service, a competitive retail electric service 
supplied by an electric utility or electric services 
company shall not be subject to supervision and 

1 Ohio Consumers' Counsel v. Pub, Util. Cotnm'n, 85 Ohio St. 3d 87, 88, 706 N.E.2d 1255, 
1256 (1999). 
5 Ohio Rev. Code Ann. §§4903.03, 4903.04 (Baldwin 2006), 
** Ohio Rev. Code Ann. § 4928.03 (Baldwin 2006). 



regulation... by the public utilities commission under 
Chapters 4901. to 4909., 4933,, 4935., and 4963., of 
the Revised Code, except section 4905.10, division (B) 
of 4905.33, and sections 4905.35 and 4933.81 to 
4933,90....7 

Therefore, the Commission's authority over competitive retail electric 

services is limited by the express intent of the General Assembly. In particular, 

R.C, 4928.05 divests the Commission of much of its jurisdiction and power in 

its review and approval over competitive retail electric services. This divestiture 

includes the power to examine books and compel witness testimony under R.C. 

4903,03 and 4903.04, 

As a ORES, DERS is required to consent to the jurisdiction of the 

Commission to the extent the Commission is vested with authority to act, R.C. 

4928,09 addresses the requirement that an electric services company must 

consent to jurisdiction and service of process in Ohio, Specifically, R.C. 

4928.09 provides: 

No person shall operate in this state as an electric 
utility, an electric services company, or a billing and 
collection agent on and after the starting date of 
competitive retail electric service unless that person 
first does both of the following: 

(a) Consents irrevocably to the jurisdiction of the 
courts of this state and service of process in this state, 
including, without Umitation, service of summonses 
and subpoenas, for any civil or criminal proceeding 
arising out of or relating to such operation, by 
providing that irrevocable consent in accordance with 
division (A)(4) of this section; 

(b) Designates an agent authorized to receive that 

Ohio Rev. Code Ann. § 4928.05 (Baldwin 2006), (emphasis added). 



service of process in this state, by filing with the 
commission a document designating that agent.^ 

Further, R.C. 4928.09(C)(3) provides in relevant part that "Divisions (A) and B 

of this section do not apply to ,.. [a] foreign corporation licensed to transact 

business under the laws of this state that has appointed a designated agent 

pursuant to section 1703.041 of the Ohio Revised Code," ^ DERS is a Delaware 

Limited Liability Company (LLC) authorized to due business in Ohio, DERS 

has met the requirements of R.C. 4928.09 by filing with the Commission its 

requisite 4928.08 Application and by designating a statutory agent pursuant to 

R.C. 1703.041. Because the Commission is a creature of statute, having no 

more power than that which is statutorily given, DERS may be deemed to have 

consented to the Commission's jurisdiction in such matters solely to the extent 

that the Commission has authority over such matters. 

The Commission's jurisdiction over DERS is limited to what is set forth 

in R.C, Chapter 4928 and specifically R.C, 4928.16 and R.C. 4928.18, which 

address complaints involving competitive retail electric services offered by 

CRES providers^'^ and its jurisdiction over an electric utility's corporate 

separation plan respectively.^^ None of the cases in the consolidated captions 

above are the result of a complaint filed against DERS (or DE-Ohio for that 

matter). These proceedings address the establishment of DE-Ohio's MBSSO 

and the subsequent updates to its pricing components. Accordingly, since 

8 Ohio Rev. Code Ann. § 4928.09 (Baldwin 2006), 
y Ohio Rev. Code Ann. § 4928.09 (Baldwin 2006). 
'0 Ohio Rev. Code Ann. § 4928.16 (Baldwin 2006). 
11 Ohio Rev. Code Ann. § 4928.18 (Baldwin 2006). 



Subpoenas were issued in cases involving the establishment of an electric 

utility's pricing for a competitive retail electric service and not a complaint 

regarding a competitive retail electric service, the Commission has limited 

authority under R.C. 4928.05. Therefore, the Subpoenas filed by the OCC are 

outside of the Commission's statutorily conferred authority and should be 

quashed. 

IL THE SUBPOENAS WERE NOT PROPERLY SERVED 

Notwithstanding that the Subpoenas exceed the scope of the 

Commission's jurisdiction, this Commission should quash the Subpoenas, 

which at the time of the filing of this Motion, were not properly served upon 

DERS. As discussed above, DERS is a foreign hmited Hability company with its 

principal place of business in Cincinnati, Ohio. Pursuant to R.C. 1703.041, it 

has authorized, as its statutory agent, CT Corporate System, which may accept 

service of process on behalf of DERS. To date, DERS's statutory agent has not 

been served the Subpoenas issued by the OCC, 

Pursuant to OAC 4901-1-25(B); 

Arranging for service of a signed subpoena is the 
responsibility of the person requesting the subpoena. 
A subpoena may be served by a sheriff deputy sheriff 
or any other person who is not less than eighteen years 
of age. Service of a subpoena upon a person named 
therein shall be made by delivering a copy to such 
person, or by reading it to him or her in person, or by 
leaving a copy at his or her place of residence. A 
subpoena may be served at any place within this state. 
The person serving the subpoena shall file a return 
thereof with the docketing division. 12 

Ohio Admin. Code 4901-1-25(8) 



The Subpoenas at issue require (1) "Duke Energy Retail Sales, LLC ("DERS") by 

its attorney or statutory agent,., to make available Mr. Charles R. Whitlock to 

appear for oral examination,,."^^ and (2) request DERS to make available a 

"witness to appear for oral examination on January 3, 2007 at the offices of the 

OCC,"14 DERS is only aware of the OCC's two filed Motions for Subpoena 

duces tecum because counsel for DE-Ohio informed counsel for DERS that 

such motions were filed by the OCC, This does not constitute service under 

either the Commission's rules or the Ohio Rules of Civil Procedure. The OCC 

has not fulfilled its responsibility in properly arranging for service on DERS by 

serving its registered agent, CT Corporate System. Therefore, the Commission 

should quash the Subpoenas. Even if served now, DERS continues to request 

that the Subpoenas be quashed as their service jus t short of the Christmas and 

New Year holiday weekends, will not provide it with a reasonable time to 

respond assuming, arguendo, that the remaining reasons herein are not a 

sufficient basis to quash. 

IIL THE SUBPOENA SHOULD BE QUASHED AS BEING OPPRESSIVE AND 
UNDULY BURDENSOME 

A. OCC's Subpoenas Request Information That Is Not Within The 
Possession or Control of DERS. 

DERS Objects to the production of documents contained in the Subpoenas 

for the reasons set forth above and as further explained below. Pursuant to OAC 

4901-1-25(C), the Commission may quash a subpoena if it is unreasonable or 

oppressive. The subject Subpoenas are both unreasonable and oppressive 

'3 Subpoena, (December 13, 2006) at 3. 
''' Motion for Subpoena duces tecum, (December 18, 2006). 

10 



because they require DERS to acquire and provide information that is outside of 

its possession and control. Specifically, the December 13, 2006 subpoena 

requests Mr. Whitlock to provide 1) "all documents containing any and all 

agreements between each and every affiliate company and customers of Duke 

Energy," and 2) "all documents containing correspondence related to those 

agreements, including email and other forms of correspondence with, by way of 

example only, Duke Energy customers, and representatives of companies 

affiliated with DERS." 

Similarly, the OCC Motion for Subpoena Duces Tecum filed on December 

18, 2006 seeks i) "all documents (all forms, including hard copies of information 

stored on electronic media) as well as any and all agreements of an affiliate 

company of DERS and customers of Duke Energy,"!^ and ii) "all documents (all 

forms, including hard copies of information stored on electronic media) 

containing correspondence related to these agreements with (by way of example 

only) Duke Energy customers, and representatives of companies affiliated with 

DERS."i6 

All of the above-captioned proceedings involve DE-Ohio's MBSSO and the 

various pricing components of that MBSSO. DE-Ohio and DERS are separate 

and independent companies that happen to be owned by the same ultimate 

parent company, Duke Energy Corporation. DERS is not, nor does it expect to 

be, a party to the above captioned proceedings and as such, does not have 

information regarding "all cases related to Duke Energy Ohio Inc.'s standard 

'̂  Motion for Subpoena, (December 13, 2006). 
'̂  Motion for Subpoena (December 18, 2006). 

11 



service offer charges" as called for in the Subpoenas. Further, DERS has no 

documents between DERS affiliates and customers of Duke Energy^*^ in its 

possession. Nor is it authorized by any affiliate to obtain access to documents 

containing or relating to any and all agreements between each and every affiliate 

company and customers of Duke Energy. 

DERS is but one of many subsidiaries of Duke Energy Corporation. It 

maintains separate books, records, contracts and accounts and in accordance 

with OAC 4901:1-20-16(0) and (G)(1)(c), functions independently. It is 

therefore inappropriate to require DERS to provide any agreements, contracts, 

or correspondence between a DERS affiliate and individual consumers of DE-

Ohio. Each of DERS' affiliates is separate and independent company. Each 

maintains its own books and records independently from its affiliates. OCC is 

simply attempting to circumvent the independent identities of separate 

companies through discovery to DERS. OCC's requests are asking this 

Commission to compel DERS to violate Duke Energy Corporation's corporate 

structure and formalities and acquire proprietary information about all of 

DERS' individual affiliated companies. The laws governing corporate structure, 

and individual corporate identity, were enacted to avoid the exact sort of 

affiliate merging of interests that OCC's requests are seeking to compel. 

>7 Although the Subpoena duces tecum filed by the Commission on December 13, 2006 is 
silent on the definition of "Duke Energy", for the purposes of this Motion and Memorandum, 
DERS assumes the Commission's use of the term Duke Energy in the subpoena to mean Duke 
Energy Ohio, Inc, as it was defined in OCC's Motion for Subpoena and Memorandum in 
Support. 

12 



Accordingly, OCC's Subpoenas are oppressive and unreasonable and should be 

quashed. 

B. OCC's Subpoenas are Unreasonably Broad in Scope 

In addition to improperly requiring DERS to supply the requested affiliate 

information, the Subpoenas are also unduly burdensome in that they are 

unreasonably broad in scope. DERS has dozens of affiliates in numerous states 

any of which could have contracts, agreements, and correspondence with DE-

Ohio consumers. Indeed, DERS expects that its affiliates, including DE-Ohio, 

have hundreds of contracts and agreements with consumers in DE-Ohio's 

service territory. Any non-residential consumer in DE-Ohio's service territory 

that sells any product or service to a DERS affiliate by way of a contract would 

be covered by these requests. It would be extremely burdensome and expensive 

to identify the probable and Hmitless contracts between DERS affiliates and DE-

Ohio consumers, many (if not all) of which are unlikely to even remotely relate to 

the subject of the above-captioned cases. 

Even limiting the scope of this request to DERS affiliates located solely 

within Ohio's borders makes this request oppressive and irrelevant. Such 

documents, contracts and agreements are likely to include such items as leases 

of office space and equipment, repair and service agreements, delivery 

agreements, purchase agreements for office supplies, vehicle leases and sales 

contracts, catering agreements, agreements regarding preferred travel 

arrangement services, hotel pricing agreements, etc. 

13 



OCC's requests, as they pertain to this information are overly broad. They 

are not reasonably calculated to lead to the discovery of relevant and admissible 

evidence and should be quashed. 

C. OCC's Subpoenas are Unreasonable and Oppressive in that they 
Seek to Compel Production of Confidential and Proprietary Trade Secret 

Information without Adequate and Necessary Protection. 

Any agreements between DERS and its counter-parties are proprietary 

and constitute trade secret information under Ohio law. R.C. 1333.61(D) 

defines a trade secret as follows: 
"Trade secret" means information, including the whole or any 
portion or phase of any scientific or technical information, design, 
process, procedure, formula, pattern, compilation, program, 
device, method, technique, or improvement, or any business 
information or plans, financial information, or listing of names, 
addresses, or telephone numbers, that satisfies both of the 
following: 
(1) It derives independent economic value, actual or potential, from 
not being generally known to, and not being readily ascertainable by 
proper means by other persons who can obtain economic value from 
its disclosure or use. 
(2) It is the subject of efforts that are reasonable under the 
circumstances to maintain its secrecy. 

DERS' agreements with third parties are proprietary, confidential, and trade 

secret, as that term is used in R. C. 1333.61 because the agreements give 

insight into DERS' view of the competitive retail electric market, its business 

strategies and the value it places on obtaining load. Disclosure of these 

agreements would be unreasonable and oppressive because it would provide 

DERS' competitors access to sensitive and confidential information that could 

be used to the detriment of DERS and customers. Competitors would gain 

insight into DERS' market strategy with respect to hedges and strike prices 

14 



under which DERS would serve load, which in turn could allow the those 

competitors to under-cut DERS' pricing or perhaps to price their products 

higher than they otherwise would, seeing DERS' pricing as a ceiling and the 

price to beat. The public disclosure of these agreements could also jeopardize 

DERS business positions in negotiations with prospective customers and 

suppliers. 

These agreements also contain confidentiality clauses between the 

parties. Only the respective individual customers, DERS and Duke Energy 

Corporation officials with a legitimate business need to know and need to act 

upon the information know the terms of the individual agreements. 

It is unreasonable and oppressive to compel the discovery of these 

agreements in that it would cause irreparable damage to DERS' ability to 

negotiate contracts and conduct its business in a competitive market place. 

Accordingly, the Commission should quash OCC's Subpoenas. 

D. OCC's Subpoenas are Unreasonable and Oppressive in that 
Thev will Unfairly Prejudice and Affect the Legal Strategy of DERS and 

Duke Energy Corp.. in Defending against the Allegations raised in 
Another Unrelated Civil Proceeding. 

OAC 4901-1-16(B) sets forth the scope of discovery in proceedings before 

the Commission, providing in relevant part, "any party to a commission 

proceeding may obtain discovery of any matter, not privileged, which is relevant 

to the subject matter of the proceeding. It is not a ground for objection that the 

information sought would be inadmissible at the hearing, if the information 

sought appears reasonably calculated to lead to the discovery of admissible 

15 



evidence."12 The information requested in the Subpoenas is irrelevant to the 

subject of the proceedings and are not reasonably calculated to lead to the 

discovery of admissible evidence. 

OCC's Subpoenas and request to depose Charles Whitlock and an 

unnamed DERS official are attempts to delve into unrelated issues in an 

unrelated litigation involving an ex-employee of DERS' affiliate Duke Energy 

Shared Services, Inc (DESS). OCC's Motion in support of its Subpoenas states 

that OCC intends to question Mr. Whitlock and a DERS witness on issues 

surrounding the claim filed by John Deeds in the United States District Court 

Southern District of Ohio Western Division (Deeds Matter).^^ On their face 

therefore, the subpoenas appear to be issued for an improper purpose, outside 

of the Commission's jurisdiction. 

OCC's Subpoena is especially oppressive in that it will force DERS to 

defend itself and respond to discovery inquiries in a case in which DERS has 

not been served to date. Disclosure here, for reasons unrelated to the DE-Ohio 

MBSSO, will unfairly influence DERS' legal strategy and ability to properly 

defend itself in the Deeds Matter, 

At any event, the option agreements at issue in the Deeds Matter are 

legitimate business transactions between DERS and third parties. 

E. OCC Subpoenas are Oppressive and Unreasonable in that they 
Seek Information that is Not Reasonably Calculated to Lead to the 

Discovery of Admissible Evidence. 

Ohio Admin. Code 4901-M6 (B) (Anderson 2006). 
OCC Motion at 3. 
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Parts (i) and (iv) of OCC's December 13, 2006 Subpoena seek the 

production of "all documents containing any and all agreements between DERS 

and customers of Duke Energy related to the sale or possible sale of electric 

power or energy;"20 and "all documents in the possession and control of DERS 

pertaining to the aforementioned agreements," respectively.^i Similarly, parts 

i.) and iv.) of the December 18, 2006 Subpoena requests a DERS witness to 

provide "all documents (all forms, including hard copies of information stored 

on electronic media) containing agreements as well as any and all agreements 

between DERS and customers of Duke Energy"22 and "all documents (all forms, 

including hard copies of information stored on electronic media) in the 

possession and control of DERS pertaining to the aforementioned agreements," 

for the period of time between December 15, 2003 and January 3, 2007. 

OCC claims it is issuing these subpoenas in connection with the Ohio 

Supreme Court's recent ruHng in Ohio Consumers' Counsel v. Public Util Comm.^^ 

That decision, however, addressed discovery of side agreements between DE-

Ohio and the parties to a stipulation in DE-Ohio's MBSSO case and did not 

address third party contracts between a non-regulated entity and its customers. 

DERS understands that this Commission has not ruled that it is 

permitting new discovery or evidence regarding its approval of DE-Ohio's MBSSO 

in the remanded 03-93-EL-ATA cases. Absent a Commission decision permitting 

the re-litigation of the propriety of DE-Ohio's entire MBSSO and holding an 

20 See Subpoena. 
21 Id. 
2'-̂  Motion for Subpoena, (December 18, 2006) at 3. 
23 11 Ohio St.3d 300, 2006-Ohio-5789. 
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entirely new and full evidentiary hearing, it would appear that OCC's Subpoenas 

are premature and inappropriate, 

F. Assistance to the Commission 

At the Commission's request and only if it will assist the Commission in 

making a ruHng regarding certain aspects of this Motion to Quash, DERS is 

willing to make the option agreements referenced in the Subpoenas available to 

the Commission for an in camera review. By this review, the Commission can 

determine that the agreements between DERS and third parties have nothing 

to do with the above-captioned matters, are inadmissible, and therefore, are 

not the proper subject of discovery. 

DERS proposes the following methods for the in camera review, in 

order of DERS' preference: 

1) DERS will make the option agreements available for the 

Commission's in camera inspection and review at the 

Columbus, Ohio office of Duke Energy Corporation; or 

2) DERS will temporarily provide, but will not file, copies of the 

agreements to the Commission for its in camera inspection, 

subject to confidential trade secret protection, a t a specific time 

and place at the Commission's discretion. Counsel for DERS 

will wait while the Commission reviews the agreements to 

determine their relevancy to the above captioned proceedings, 

and once the Commission is through reviewing the agreements, 

DERS will retain possession. 

18 



3) DERS will file the documents under seal with an accompanying 

Motion for Protection for the Commission's in camera review. 

If, after an in camera inspection, the Commission determines, that these 

agreements are relevant and admissible in the above captioned proceedings, 

DERS will file the agreements, in the above docket, under seal and subject to 

reasonable protections from public disclosure. DERS will also permit inspection 

by the parties to this proceeding only, pursuant to an executed confidentiality 

agreement with DERS. 

IV. ALTERNATIVE REQUEST FOR PROTECTIVE ORDER 

For all the reasons explained in this memorandum, OCC's Subpoenas 

should be quashed. If the Commission denies DERS' Motion to Quash, 

however, then DERS respectfully requests that the Commission view this as a 

Motion for a Protective Order pursuant to OAC 4901-1-24(A). DERS 

respectfully requests that the Commission waive the OAC 4901-1-24(B) 

requirement that DERS' counsel exhaust all reasonable means to settle the 

discovery dispute and file an accompanying affidavit. 4̂ Given the short time 

frame for response, the lack of proper service, the approaching holiday 

schedules, and the divergent interests of the DERS and OCC, DERS anticipates 

that reaching an agreeable solution to the confidentiality of the agreements and 

the requested documents, with OCC prior to January 3, 2007 is problematic. 

As explained above, the information sought by OCC is confidential, 

proprietary and trade secret information. Such information, therefore, should 

s-i Ohio Admin. Code 4 9 0 M - 2 4 (B) (Anderson 2006). 
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only be produced pursuant to a protective order and a confidentiality 

agreement between OCC and DERS. Such a protective order and 

confidentiality agreement would limit information produced pursuant to either 

subpoena or discovery requests to DE-Ohio, for use by OCC in the above-

captioned proceeding only, DERS further requests that any deposition of 

Charles Whitlock, and any other DERS witness, be conducted under seal in the 

presence of OCC and counsel for DERS and DE-Ohio only. Further, DERS 

requests that the transcript of such deposition(s) be given confidential 

treatment, and if filed, be filed under seal and used only for purposes of the 

above-captioned proceedings and only by the OCC. 

Additionally, DERS has been notified by counsel of DE-Ohio that OCC 

has recently served discovery requests upon DE-Ohio, which seek the 

production of the same information described in this motion, and that is 

subject to the Subpoena requests, DERS supports DE-Ohio in its Motion for 

Protective Order. 

Although DERS is not a party to the above captioned proceedings, as a 

person from whom discovery is being sought pursuant to OAC 4901-1-

24(1),(4),(5) and (7) DERS respectfully requests this Commission issue a 

Protective Order that discovery not be had, or in the alternative, that certain 

matters not be inquired into, discovery be limited, and that any discovery 

provided be done pursuant to a confidentiality agreement. 

DERS understands that a number of the discovery requests sent to its 

affiliate DE-Ohio, specifically address the recently filed litigation involving John 
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Deeds. DE-Ohio is not a party to that proceeding and that proceeding is not 

before the Commission. Requiring DE-Ohio or any other DERS affiliate to 

provide information related to the claim, DERS' defense, or the circumstances 

involved in that case, interferes with DERS' rights to due process and a fair 

hearing on the merits, DERS has not been properly served in the Deeds Matter 

and should not be forced to defend its interests before the Commission, let 

alone prior to the commencement of the civil matter. Therefore, the 

Commission should not permit OCC to inquire into these matters. 

Lastly, if the Commission denies DERS' Motion to Quash, given that 

DERS is a non-party to the above captioned proceedings, it is only reasonable 

that pursuant to OAC 4901-1-25(0), the Commission condition the denial upon 

OCC's advancement of the reasonable costs for DERS to produce Mr. Whitlock 

and any other witness, as well as the copies of documents, agreements etc. 

The depositions are scheduled to occur on January 3, 2007 at OCC's offices in 

Columbus Ohio. Neither Mr. Whitlock nor any other likely DERS witness to be 

produced in response to the Subpoenas resides in Columbus, Ohio or Franklin 

County, where both the OCC's offices and the Commission are located. Both 

witnesses live in and around the greater Cincinnati, Northern Kentucky 

metropoUtan areas. Accordingly, it is only reasonable that the OCC be required 

to compensate in advance the witnesses for their mileage and DERS for any 

copying expenses to be incurred. 
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V. CONCLUSION 

For the foregoing reasons, DERS objects to the production of documents 

contained in OCC's Subpoenas and DERS respectfully moves this Commission 

to immediately quash the subpoenas duces tecum and any discovery requests 

sent to a DERS affiliate, which purport to request the same type of information 

from DERS. In the alternative, DERS requests this Commission issue 

appropriate protective orders as outhned above. 

Respectfully Submitted, 

Michael j /Pahutsk i -0071248 
Assistant General Counsel 
Ariane S. Johnson - 0077236 
Associate General Counsel 
Duke Energy Retail Sales LLC 
139 E. Fourth Street, 25 AT II 
P.O. Box 960 
Cincinnati, Ohio 45202 
Phone: (513) 287-2094 
Phone: (317) 838-1235 
Facsimile: (513) 287-3612 
E-mail: ariane.iohnsonfaiduke-energy.com 

michael.pahutski(gduke-energy.com 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing Motion to Quash was served 

electronically on the following parties this ^ day of December 2006. 

£1 
Michael J. Pahutski-0071248 
Assistant General Counsel 
Ariane S. Johnson - 0077236 
Associate General Counsel 

Jeffrey Small 
The Oftice of the Ohio 
Consumers^ Counsel 
10 West Broad Street , Suite 1800 
Columbus, OH 43215-3485 
smallra).occ.state.oh.u3 

Ann M. Hotz 
The Office of the Ohio 
Consumers ' Counsel 
10 West Broad Street , Suite 1800 
Columbus, OH 43215-3485 
hotz@occ.state.oh.us 

David F. Boehm, Esq. 
Boehm, Kurtz & Lowry 
36 East Seventh Street , Suite 
2110 
Cincinnat i , OH 45202 
dboehmfg^bkllaw.com 

Craig G, Goodman, Esq. 
National Energy Marketers Assoc. 
3333 K Street NW, Suite 110 
Washington, DC 20007 
cgoodmanfS),enerefvmarketers,com 

Samuel C. Randazzo, Esq. 
McNees, Wallace & Nurick, LLC 
21 East State Street 
Columbus, OH 43215 
srandazzo(^.mwncmh.com 

Michael L. Kurtz, Esq. 
Boehm, Kurtz & Lowry 
36 East Seventh St ree t , Suite 
2110 
Cincinnati , OH 45202 
mkurtz@bkllawfirm.com 

Dane Stinson, Esq. 
Bailey Cavalieri, LLC 
One Columbus 
10 W. Broad Street , Suite 2100 
Columbus, OH 43215 
dane.stinson(^baileycavaUerLcom 

M. Howard Petricoff, Esq. 
Vorys, Sater, Seymour & Pease 
52 East Gay St ree t 
Columbus, OH 43216-1008 
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mhpetricofr(a),cssp,com 

Shawn P. Leyden, Esq. 
PSEG Energy Resources & 

Trader LLC 
80 Park Plaza, 19t»> Floor 
Newark, NJ 07102 
shawn.leyden@pseg.com 

Barth E. Royer, Esq, 
Jud i th B. Sanders , Esq. 
Bell, Royer & Sanders Co., LPA 
33 South Grant Avenue 
Columbus, OH 43215 
broyer@brscolaw.com 

People Working Cooperatively, 
Inc. 
Mary W, Chris tensen, Esq. 
401 North Front Street , Suite 350 
Columbus, OH 43215-2499 
Mchristensen@Columbuslaw.org 

Akron, OH 44308 
KorkoszA@FirstEnergvCorp.com 

Eagle Energy, LLC 
Donald I. Marshall, President 
4465 Bridgetown Road, Suite 1 
Cincinnati , OH 45211 
eagleenergy@i'use.net 

Skidmore Sales & Distributing 
Company, Inc. 

Roger Losekamp 
9889 Cincinnati-Dayton Road 
West Chester, OH 45069 

Cognis Corporation 
35 East 7^^ Street , Suite 600 
Cincinnati , OH 45202 
tschneider@mgsglaw.com 

Ohio Manufacturers Association 
3 3 North High St ree t 
Columbus, OH 43215 

Communi t ies United for Action 
Noel M. Morgan, Esq. 
Legal Aid Society of Greater 
Columbus 
215 East Ninth Street , Suite 200 
Cincinnati , OH 45202 
nmorgan@lascinti.org 

Stephen Howard, Esq. 
Vorys, Sater, Seymour and Pease 
52 East Gay Street 
Columbus, OH 43216 
showard@^ccp.com 

First Energy Solutions Corp. 
Arthur E. Korkosz, Esq. 
76 South Main St ree t 

Grand Antique Mall 
9701 Reading Road 
Cincinnati , OH 45215 
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Midwest Utility Consul tants , Inc, 
Patr ick Maue 
5005 MaUet Hill Drive 
Cincinnati , OH 45244 

Thomas W. McNamee, Esq. 
Assistant Attorney General 
Public Utilities Section 
180 East Broad Street , 9^^ Floor 
Columbus, OH 43215 
thomas.mcnamee@puc.s tate .oh.u 

Constellat ion NewEnergy, Inc. 
Terry S. Harvill 
1000 Town Center, Suite 2350 
Southfield, MI 48075 

Richards Industr ies Valve Group 
Lee Woodruff 
3170 Wasson Road 
Cincinnat i , OH 45209 

Kim Bojko 
The Office of the Ohio 
Consumers ' Counsel 
10 West Broad Street , Suite 1800 
Columbus, OH 43215-3485 
boiko@occ.state.oh.us 

Larry Sauer 
The Office of the Ohio 
Consumers ' Counsel 
10 West Broad Street , Suite 1800 
Columbus, OH 43215-3485 
sauer@occ.state.oh.us 

Thomas J . O'Brien, Esq. 
Sally Bloomfield, Esq. 
Bricker as Eckler, LLP 
100 sou th Third Street 
Columbus, OH 43215 
tobrien@bricker.com 
sbloomfield@bricker,com 

J . Kubacki 
Strategic Energy 
2 Gateway Center 
Pittsburg, PA 15222 
jkubacki@^trategicenergy.com 

Seth Schwartz 
Energy Ventures Analysis, Inc. 
1901 North Moore Street , Suite 
1200 
Arlington, VA 22209 
schwartz(%e vainc.com 

Ralph Smith, CPA 
Larkin & Associates PLLC 
15728 Farmington Road 
Livonia, MI 48154 
rsmithIa@^ol.com 

Theodore J . Schneider 
Murdock, Goldenberg, Schneider 
& Groh, LPA 
700 Walnut Street , Suite 4 0 0 
Cincinnati , OH 45202 
tschneider@mgsglaw.com 

McNees, Wallace & Nurick, LLC 
Daniel Neilsen, General Counsel 
21 East State Street , 17^1" Floor 
Columbus, OH 43215 
dneilsen@jnwncmh.com 
lmcalister@jnwncmh.com 
ibowsef@jnwncmg.com 
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