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In the Matter ofthe AppHcation of 
Duke Energy Ohio To Modify Its 
Market-Based Standard Service Offer. 

In the Matter ofthe Application of 
The Cincinnati Gas & Electric Company 
To Modify its Non-Residential Generation 
Rates to Provide for Market-Based Standard 
Service Offer Pricing and to Establish a Pilot 
Alternative Competitively-Bid Service Rate 
Option Subsequent to Market Development 
Period. 

In the Matter ofthe Application of The 
Cincinnati Gas & Electric Company for 
Authority to Modify Current Accounting 
Procedures for Certain Costs Associated 
with The Midwest Independent Transmission 
System Operator. 

In the Matter ofthe AppHcation of The 
Cincinnati Gas & Electric Company for 
Authority to Modify Current Accounting 
Procedures for Capital Investment in its 
Electric Transmission and Distribution 
System And to Establish a Capital 
Investment ReliabiHty Rider to be Effective 
After the Market Development Period. 

In the Matter ofthe Application of 
Duke Energy Ohio, Inc. to Modify Its 
Fuel and Economy Purchased 
Power Component of Its Market-Based 
Standard Service Offer. 

In the Matter ofthe Application ofthe 
Cincinnati Gas Sc Electric Company to 
Modify Its Fuel and Economy Purchased 
Power Component of Its Market-Based 
Standard Service Offer. 
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Case No. 06-986-EL-UNC O 

CaseNo. 03-93-EL-ATA 

Case No. 03-2079-EL-AAM 

CaseNo. 03-2081-EL-AAM 
Case No. 03-2080-EL-ATA 

CaseNo. 06-1068-EL-UNC 

CaseNo. 05-725-EL-UNC 
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accura te and complete reproduct ion of a case f i l e 
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In the Matter ofthe AppHcation of 
Duke Energy Ohio, Inc. to Adjust and Set its 
System ReHabihty Tracker. 

In the Matter ofthe AppHcation of Duke 
Energy Ohio, Lie. to Adjust and Set its 
System Reliability Tracker Market Price. 

In the Matter ofthe Application of 
Duke Energy Ohio, Inc. 
To Adjust and Set the Annually Adjusted 
Standard Service Offer. 

CaseNo. 06-1069-EL-UNC 

Case No. 05-724-EL-UNC 

Case No. 06-1085-EL-UNC 

MOTION FOR 
SUBPOENA DUCES TECUM 

Now comes the Office ofthe Ohio Consumers' Counsel ("OCC") and, pursuant to 

Ohio Adm. Code 4901-1-25, hereby respectfully moves the Public Utilities Commission 

of Ohio ("Commission" or "PUCO"), any commissioner, the legal director, the deputy 

legal director, or the attorney examiner assigned to this case to issue a subpoena duces 

tecum compelling Charles R. Whitlock, President of Duke Energy Retail Sales, LLC 

("DERS," including predecessor organization Cinergy Retail Sales, LLC),̂  an affihate of 

Duke Energy Ohio Inc. ("Duke Energy," a party to all the above-captioned cases), to 

appear for oral examination on January 3, 2007 at the offices ofthe OCC (10 W. Broad 

Street, ISth Floor, Columbus, Ohio 43215) at 1:00 p.m. as on cross-examination to 

provide fact information concerning agreements that were made with the customers of 

Duke Energy that have a bearing on the outcome ofthe above captioned cases, including 

' Mr. Whitlock is listed as President in the August 3, 2006 filing by DERS in Case No. 04-1323-EL-CRS 
that involves PUCO Certificate No. 04-124(1). 



the remand from the Ohio Supreme Court on November 22, 2006 in Case Nos. 03-93-EL-

ATA et al. Ohio Consumers' Counsel v. Public Util. Comm., 111 Ohio St.3d 300, 2006-

Ohio-5789. 

The subpoena should also compel the witness to bring with him, and provide to 

OCC at the outset ofthe examination, i) any and all agreements between DERS and 

customers of Duke Energy, ii) any and all agreements between an affiliate company of 

DERS and customers of Duke Energy, and iii) all docxunents containing correspondence 

related to these agreements, including e-mail and other forms of correspondence with, by 

way of example only, Duke Energy customers, and representatives of companies 

affiliated with DERS, and iv) all documents in the possession and control of DERS 

pertaining to the aforementioned agreements. Grounds for this Motion are set forth in the 

accompanying Memorandum in Support. 



Respectfully submitted, 

JANINE L. MIGDEN-OSTRANDER 
CONSUMERS' COUNSEL , , 

Jeftfey^. Small, Trial Attomey for Case 
Nos. 03-93-EL-ATA, et al. and 
CaseNo. 06-1085 
Kimberly W. Bojko, Trial Attomey for 
CaseNos. 06-1068 and 05-725 
Aim M. Hotz, Trial Attomey for 
Case Nos. 06-1069 and 05-724 
Larry S. Sauer 
Assistant Consumers' Counsel 

Office ofthe Ohio Consumers' Counsel 
10 West Broad Street, Suite 1800 
Columbus, Ohio 43215-3485 
(614) 466-8574 (telephone) 
(614) 466-9475 (facsimile) 
small@occ.state.oh.us 
bojko@occ.state.oh.us 
hotz@occ.state.oh.us 
sauer<®occ.state.oh.us 
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MEMORANDUM IN SUPPORT 

The OCC requests a subpoena, pursuant to Ohio Adm. Code 4901-1-25, to 

command Charles R. Whilock, President of DERS, to appear and to submit to oral 

examination on January 3, 2007 at the offices ofthe OCC (10 W. Broad Street, 18th 

Floor, Columbus, Ohio 43215) at 1:00 p.m. as on cross-examination by the OCC in the 

above-captioned proceedings. 

The above-captioned cases all involve Duke Energy's standard service charges. 

The agreements entered into by Duke Energy, directly or indirectly using DERS, is expected 

to be central to the issue of side agreements that is the subject ofthe Ohio Supreme 

Court's recent remand of Case Nos. 03-93~EL-ATA, et al. Ohio Consumers' Counsel v. 

Public m i Comm., 111 Ohio St.3d 300, 2006-Ohio-5789. The side agreements figured 

prominently in the Court's recent decision, and were the subject of a November 29, 2006 

Entry by the PUCO issued in many ofthe above-captioned cases. Side agreements also 

figured prominently in a recent Complaint filed by a former Duke Energy employee John 



Deeds. Mr. Deeds claims that Duke Energy used DERS agreements with customers to 

circumvent the requirement that Duke Energy properly charge its customers for electric 

service and that DERS was used as a veil to conceal agreements that were sought in 

connection with the Htigation before the PUCO. Mr, Witlock is in a position, as 

President of DERS, to provide in-depth information regarding these matters. His full 

participation in the examination will facilitate a full and complete development ofthe 

case, including the ultimate record upon which the Commission will base its decision 

Additionally, the OCC requests the PUCO to command Mr. Whitlock to bring 

with him, for delivery to OCC at the outset at the examination, i) all documents 

containing any and all agreements between DERS and customers of Duke Energy, ii) all 

documents containing any and all agreements between an affiliate company of DERS and 

customers of Duke Energy, iii) all documents containing correspondence related to these 

agreements, including e-mail and other forms of correspondence with, by way of example 

only, Duke Energy customers, and representatives of companies affiliated with DERS, 

and iv) all documents in the possession and control of DERS pertaining to the 

aforementioned agreements. This information is central to understanding and addressing 

the issues related to Duke Energy's proposed standard service charges and the support 

that has been shown by some parties for Duke Energy's proposals in Case Nos. 03-93-

EL-ATA et al 



Respectfully submitted, 

JANINE L. MIGDEN-OSTRANDER 
CONSUMERS'COUNSEL / / ' / # / 

Xeffr^^. Small, Trial Attomey for Case 
Nos. 03-93-EL-ATA, et ah and 
CaseNo. 06-1085 
Kimberiy W. Bojko, Trial Attomey for 
CaseNos. 06-1068 and05-725 
Ann M. Hotz, Trial Attomey for 
Case Nos. 06-1069 and 05-724 
Larry S. Sauer 
Assistant Consumers' Counsel 

Office ofthe Ohio Consumers' Counsel 
10 West Broad Street, Suite 1800 
Columbus, Ohio 43215-3485 
(614) 466-8574 (telephone) 
(614) 466-9475 (facsimile) 
small@occ.state.oh.us 
boikQ@Qcc.state.oh.us 
hotz@occ.state.oh.us 
sauerfajocc.state.oh.us 

mailto:small@occ.state.oh.us
mailto:boikQ@Qcc.state.oh.us
mailto:hotz@occ.state.oh.us


CERTIFICATE OF SERVICE 

I hereby certify that the foregoing Motion for Subpoena Duces Tecum, was served 

by first class mail, or by hand delivery, to the following parties of record, this the 13th 

day of December, 2006. 

JeffreyO^^msdl 
Assistant Consumers' Counsel 

SERVICE LIST 

Duane Luckey 
Senior Deputy Attomey General 
Public Utilities Commission 
180 East Broad Street, 9'̂  Floor 
Columbus, OH 43215 

Paul A. Colbert 
Duke Energy Ohio, Inc. 
139 East Fourth Street 
P.O. Box 960 
Cincinnati, OH 45201-0960 

David Rinebolt 
231 West Lima Street 
P.O. Box 1793 
Findlay, Oh 45839-1793 

Michael Kurtz, 
Boehm, Kurtz & Lowry 
36 East Seventh St., Ste. 1510 
Cincinnad, Oh 45202 

David Boehm 
Boehm, Kurtz & Lowry 
36 East Seventh St., Ste. 1510 
Cincmnati. Oh 45202-4454 

Samuel C. Randazzo 
Daniel Neilsen 
McNees Wallace & Nuick 
21 East State Street, 17th Floor 
Columbus, OH 43215 



Sally Bloomfield 
Elizabeth Watts 
Bricker & Eckler 
100 South Third St. 
Columbus, OH 43215 

Thomas O'Brien 
Bricker Sc Eckler 
100 South Third St. 
Columbus, OH 43215 

Richard Sites 
155 East Broad St., 15' 
Columbus, OH 43215 

Fl 
First Energy Solutions Corp. 
Arthur E. Korkosz 
76 South Main Street 
Akron, OH 44308 

Mary W. Christensen 
401 North Front Street, Suite 350 
Columbus, OH 43215-2499 

W. Jonathan Airey 
Howard Petricoff 
Benita Kahn 
Vorys, Sater, Seymour & Pease 
P.O. Box 1008 
Columbus, OH 43216-1008 

Shawn P. Leyden 
PSEG Energy Resources & Trader 80 
Park Plaza, 19th Floor 
Newark, NJ 07102 

Noel M. Morgan 
Legal Aid Society of Greater Columbus 
215 East Ninth Street, Suite 200 
Cincinnati, OH 45202 

Craig G. Goodman 
National Energy Marketers Assoc. 
3333 KStreetNW, Suite 110 
Washington, DC 20007 

Dane Stinson 
Bailey CavaHeri, LLC 
One Columbus 
l o w . Broad St., Suite 2100 
Columbus, OH 43215 

Barth E. Rover 
Bell, Royer & Sanders Co. 
33 South Grant Ave. 
Columbus, OH 43215 

LPA 
M: Howard Petricoff, Esq. 
Vorys, Sater, Seymour & Pease 
P.O. Box 1008 
Columbus, OH 43216-1008 

Craig I. Smith 
Formica Corporation 
2824 Coventry Rd. 
Cleveland, OH 44120 

Theodore J. Schneider 
Murdock, Goldenberg, Schneider & Groh 
700 Walnut St., Ste. 400 
Cincinnati, OH 45202 


