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I.
INTRODUCTION

On September 30, 2011, Ohio Power Company (“OP” or “Company”) filed an Application seeking approval of an amendment to its corporate separation plan.  The application seeks to implement structural separation.  This is a fundamental change from the functional separation that existed under the previously approved corporate separation plan.  OCC filed a Motion to Intervene on December 8, 2011.  OCC files these comments on the amended corporate separation plan, on behalf of nearly 600,000 residential utility customers of Ohio Power.  These comments are filed to protect customers of Ohio Power from harm that may result if the Commission approves the application, including the transfer of AEP Ohio generating assets at net book value, without further information, investigation, and proceedings.  

OCC urges the Commission to find that the Company has not borne its burden of proving the application complies with R.C. 4928.17, and thus the plan is substantially inadequate under the law.  The Commission would be justified in rejecting the plan under R.C. 4928.17(B) and requiring the refiling of a statutorily sufficient plan.  

Alternatively, the Commission could justifiably determine that the Company has failed to show that the transfer of generation assets is just and reasonable and in the public interest as required by the enabling rules of Ohio Admin. Code, specifically 4901:1-37-09.  Under such a finding the Commission should fix a time and place for a hearing on the application as required under the Ohio Administrative Code, for the reasons explained in detail below.  

In either event, the corporate separation plan would not be adopted and further information, investigation, and proceedings would be appropriate to assure due process for parties.  Such a finding would be consistent with the PUCO’s recent determination in the Companies’ ESP case denying approval of the corporate separation plan.  Instead the PUCO declared that it needed additional time to determine and understand the conditions relating to the sale and/or transfer of the generation assets from the electric distribution utility to the AEP subsidiary.
  

II.
COMMENTS

A.
The Company has failed to present sufficient information to enable the PUCO to determine that the corporate separation plan is just, reasonable, and in the public interest.  

In the Company’s application, it indicates that it intends to create a wholly-owned subsidiary that will be “organized for purposes of planning, constructing, owning, and operating the generating assets of AEP Ohio.”
  The Company alleges that by adopting the Stipulation and Recommendation in Case Nos. 11-346-EL-SSO et al, the Commission 

will approve full structural corporate separation by Columbus Southern Power Company (CSP) and OP.
  Furthermore, the Company emphasizes that in Case No. 09-464-EL-UNC, on June 2, 2010, the Commission determined that its functional corporate separation plan satisfied R.C. 4928.17.  There are, according to the Company, few changes that need to be made in changing from functional separation to structural separation.
  

This understated approach, however, belies the fact that the corporate separation plan now seeks to move from functional separation to actual structural separation, which includes the transfer of generating units into a new separate unregulated entity.  Full corporate separation will mean that generation, fuel, and other assets would be transferred to a newly-created AEP generation affiliate (AEP GenCo).
  According to the Company, OP will form AEP GenCo and contribute its generation–related assets
 to that subsidiary in exchange for all of the outstanding capital stock of that subsidiary.
  

The Company proposes to transfer the generating assets at net book value and proposes that it be granted a waiver of Ohio Admin. Code Rule 4901:1-37-09(C)(4).
  According to the Company, full legal corporate separation will occur after the 

Commission adopts the Stipulation and upon Federal Energy Regulatory Commission approval.

While the process suggested by the Company is expedient, it does not comport with state statutes or existing Commission rules governing the sale or transfer of generating assets by an electric distribution utility.  By statute, approval of a corporate separation plan requires a distinct application, and requires a hearing on aspects of the plan that the Commission determines reasonably require a hearing.
  Under Ohio Admin. Code 4901:1-37-09, an electric utility shall not sell or transfer any generating asset it wholly or partly owns without prior Commission approval.  The rules state that a utility may apply for Commission authority to sell or transfer generating assets by filing an application.  Such an application must, at a minimum:

(1) Clearly set forth the object and purpose of the sale or transfer, and the terms and conditions of the same;

(2) Demonstrate how the sale or transfer will affect the current and future standard service offer established pursuant to section 4928.41 of the Revised Code;

(3) Demonstrate how the proposed sale or transfer will affect the public interest;

(4) State the fair market value and book value of all property to be transferred from the electric utility, and state how the fair market value was determined.
  

The Commission rules state that upon the filing of an application, it may fix a time and place for a hearing if the application appears to be unjust, unreasonable, or not in the public interest.
  Additionally, under Ohio Admin. Code 4901:1-37-09 (D), a hearing is required with respect to an application that proposes to alter the jurisdiction of the Commission over a generation asset.  Only if the Commission is “satisfied that the sale or transfer is just, reasonable, and in the public interest” will it issue an order approving the application.

The Company seeks to deny parties the due process they are entitled to under the statute and instead short-cut the process and get approval of the transfer of assets (and corporate separation) in the ESP proceeding.  Such a process is outside the process envisioned by state law
 and Commission rules.  It relies primarily upon the stipulation in the ESP “resolving” the issue of corporate separation.
  The Company emphasizes as well that its prior corporate separation plan was approved last year and this amendment contains little changes.  And yet in the ESP proceeding, it failed to provide any of the information required under Ohio Adm. Rule 4901:1-37-09(C).  Moreover, while the Company seems to request a waiver of Rule 4901:1-37-09(C)(4), it fails to demonstrate good cause for a waiver of the PUCO rules, which is required under Rule 4901-1-38(B).  

The Commission, however, wisely determined in its recently issued Order in the ESP case, that it would not approve the corporate separation plan in the context of the ESP.
  Rather it indicated that “there is still the need for additional analysis of the corporate separation plan’s terms and conditions surrounding the sale.”
  This very reasoning argues for a finding that, based on the lack of information provided, the application (and thus the plan) is substantially inadequate under the law.  The Commission should reject the plan and require the Company to refile a statutorily sufficient plan, as it has the discretion to do under R.C. 4928.17(B).  

Alternatively, the Commission could justifiably determine that the Company has failed to show that the transfer of generation assets is just and reasonable and in the public interest as required by the enabling rules of Ohio Admin. Code, specifically 4901:1-37-09.  Under such a finding the Commission should fix a time and place for a hearing on the application as required under the Ohio Administrative Code.  In either event, the corporate separation plan would not be adopted and further information, investigation, and proceedings would be appropriate.  This would afford parties the due process that is assured under R.C. 4928.17.

B.
The Companies have given no indication that they will transfer the liabilities associated with the generating assets.  If this is left unaddressed, it will expose the electric distribution utility and its customers to risks associated with the competitive business venture of AEP GenCo.  Furthermore it will confer an undue preference or advantage to its affiliate, in violation of R.C. 4928.02 and 4928.17(A).

R.C. 4928.17(A) sets out three primary objectives for corporate separation plans.  These objectives are: 

· To provide for competitive retail electric service (or the non-electric product or service) through a fully separate affiliate, with separate accounting requirements and a Code of Conduct as ordered by the PUCO

· To satisfy the public interest in preventing the abuse of market power;

· To ensure no undue preference or advantage is extended to any affiliate, division or part of the business engaged in supplying competitive retail electric service (or non-electric product or service).

The applicant’s filed plan is required to address these objectives.  The PUCO has also adopted enabling rules that apply, inter alia, to R.C. 4928.17.  Under the Commission’s rules, established in Case No. 99-1141-EL-ORD, the financial arrangements of utilities are 

subject to certain restrictions.  These restrictions,
 detailed in Ohio Admin. Code 4901:1-37-04(C), seek to eliminate the exposure to the electric utility based on actions of a competitive business.  They also require the competitive businesses to obtain financial arrangements that better reflect their business risks.  Such rules are also consistent with the prohibition under R.C. 4928.02(G) on ensuring effective competition by avoiding anticompetitive subsidies between the regulated and unregulated electric service.

Although OP in its filing indicates in a cursory manner that its current financial arrangements do not violate these rules,
 this statement may be misleading.  It may be that if the current financial arrangements remain and AEP GenCo becomes an affiliate of AEP, then the rules would be violated.  This is because it appears under the current regulatory structure, the Company and CSP entered into some financial arrangements that underlie environmental retrofits to generating units that will be transferred to AEP GenCo.  These arrangements would include, and may not be limited to, the financing of pollution control bonds associated with environmental retrofits for generating units that will be transferred.  

For instance, according to financial documents of OP,
 there are a number of existing pollution control bonds
 that were issued to underwrite the costs of scrubbers at the Mitchell plant, scheduled to be transferred to AEP GenCo.
  Similarly on CSP’s books there are pollution control bonds issued to underwrite scrubbers at Units 1-4, J.M. Stuart and Conesville Unit 4.
  These units are also to be transferred to AEP GenCo, according to the Company’s application.
  

And yet, nowhere in the application has the Company identified any plans to separate the financial arrangements so that existing liabilities of the operating company will be terminated as they pertain to the transferred plant.  Otherwise it appears that the liability for financial instruments supporting the transferred assets would continue to remain with the operating companies.  Thus, customers of the operating company would be exposed to the risks of AEP GenCo.  This would surely violate the Commission’s “financial arrangement” rules under Ohio Adm. Code 4901:1-37-04(C).  And it would likely cause an undue preference or advantage to AEP GenCo., contravening R.C. 4928.17 and 4928.02(G).
  This is because regulated operations would be on the hook for repayment of financial instruments related to transferred assets, to the detriment of regulated customers and to the benefit of AEP GenCo.

The lack of information provided on this topic and related issues is another reason for the Commission to find the application substantially inadequate and require it to be refiled.  Alternatively, the Commission should find the application may be unjust, unreasonable, or not in the public interest.  It should, after ordering a refiling, require a hearing on this matter, and force the Company to come forward with the specific plans it has to address these very issues. 

C.
The transfer of the generating units at net book value, instead of fair market value, may deprive customers of a share of market premiums associated with the portfolio of generation assets that may exist.  

The Companies have proposed to transfer the generating units at net book value and have asked to be granted a waiver of Ohio Admin. Code Rule 4901:1-37-09(C)(4).  That provision of the Code requires the Company to identify the fair market value and book value of the property to be transferred and state how the fair market value was determined.
  Remarkably, the Company has failed to explain why there is good cause to grant its request.  

Information on the fair market value of the generating assts and how such value was determined is necessary in order for the PUCO to resolve the issue of the transfer value of the generating units.  Arguments can be made that the asset transfer at book value would deny the Company’s customers their appropriate share of any market premiums associated with the portfolio of generating units.  For just as an electric utility, such as the Company, received authority to charge customers for transition costs for prior investments rendered uneconomic in a competitive environment, ratepayers may be entitled to a share in the corresponding asset market premiums obtained by the utility for the generating units that are divested.  It is these generating units that customers have been charged a return on and of for many, many years.  At a minimum, the Commission should consider whether past transition charges paid for customers should be offset by a portion of the asset premium associated with the transferred units.  

 D.  
Miscellaneous Issues

1. 
There is no discussion of transaction costs and how such costs will be collected.


Nowhere in the Application does the Company discuss the expected costs it will incur to complete the transfer of its generating assets to AEP GenCo.  There is no explanation about what steps OP must take to adjust its capital structure as a result of the corporate separation plan.  Nor is there an explanation about how CSP can eliminate or minimize tax obligations that may arise from the transfer.  And there is no discussion of whether there are mortgage obligations associated with the generating assets that OP would need to be released from.  Finally, there is no discussion of how the transaction costs will be collected and from whom.  These are costs that should not be assignable or allocable to distribution service because they are unrelated to retail distribution service.

2.  
Renewable Energy Purchase Agreements Should not be transferred 

The Company in its Application originally referred to a contemplated transfer of renewable energy purchase agreements (“REPA’s).  However, in a Supplemental Statement, filed December 9, 2011, the Company indicated that it intended to exclude the REPAs from the generation assets being proposed to be transferred.
  OCC concurs.  OP should retain the renewable energy purchase agreements (“REPAs”) identified in Ms. Simmons’ testimony as the 99 MW Timber Road wind REPA, the 100 MW Fowler Ridge II wind REPA, and the 10 MW Wyandot solar REPA.  These contracts provide a hedge against future fuel price increases or increasing fossil fuel generation costs from new EPA regulations.  

III.
CONCLUSION

Under the corporate separation plan proposed by the Company, significant generation assets would be transferred to an unregulated subsidiary.  This divestiture raises many questions, including what happens to the liabilities that underlie the units being transferred, and what is the appropriate transfer price.  These questions are unanswered in the application of the Company.  

The answers to these questions will affect how the corporate separation plan will affect the customers of the Company.  These customers should not be adversely impacted by the corporate separation plan.  Indeed the corporate separation plan must be shown to be in the public interest.  The application as it stands does not show how this is in the public interest.  The Company has not borne its burden of proving the application complies with R.C. 4928.17.  It is therefore, substantially inadequate under the law.  

The Commission should reject the plan and order the Company to refile a statutorily sufficient plan, as required under R.C. 4928.17(B).  Such a plan should contain, at a minimum, information as to the treatment of liabilities associated with the generating units to be transferred, and information about the market value of the units to be transferred.  Alternatively, the Commission should determine that the Company has failed to show that the transfer of generation assets is just and reasonable and in the public interest as required by the enabling rules of Ohio Admin. Code, specifically 4901:1-37-09.  Thus, a hearing on the application would be appropriate. 

Upon either of these findings, the Commission should fix a time and place for a hearing on the application.  Further information, investigation, and proceedings would be appropriate to assure due process for parties.  Such a finding would be consistent with the PUCO’s recent determination in the Companies’ ESP case that additional time is needed to determine and understand the conditions relating to the sale and/or transfer of the generation assets from OP to AEP GenCo.  
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� In the Matter of the Application of Ohio Power Company and Columbus Southern Power Company for Authority to Establish a Standard Service Offer Pursuant to Section 4928.143, Revised Code, in the Form of an Electric Security Plan, Case No. 11-346-EL-SSO et al, Opinion and Order at 60 (Dec. 14, 2011).





� Application at 1 (Sept. 30, 2011).  


� Id. at 2.  


� Application at 9.  


� Id.  


� The transfer would include AEP Ohio’s existing generating units and contractual entitlements referenced in Exhibit WAA-1 as part of the testimony of Company Witness Allen.  Application at Exhibit PJN-1 at 2.  Although the Company originally indicated it intended to transfer the renewable energy purchase agreements (“REPAs”) such as those referenced in the testimony of Company Witness Simmons, by its filing of December 8, 2011, it has  excluded the REPAs from the generation assets being proposed for transfer.  Supplemental Statement of Ohio Power Prior to Commencement of Scheduled Comment Cycle (Dec. 8, 2011).    


� Application at 5.


� Application at Exhibit PJN-1 at 4.  


� Id at 2.  


� R.C. 4928.17(B).


� Ohio Admin. Code 4901:1-37-09(C)(1)-(4).  


� Ohio Admin Code 4901:1-37-09(D).   


� R.C. 4928.17.


� See Application at 2.  


�  In the Matter of the Application of Ohio Power Company and Columbus Southern Power Company for Authority to Establish a Standard Service Offer Pursuant to Section 4928.143, Revised Code, in the Form of an Electric Security Plan, Case No. 11-346-EL-SSO et al, Opinion and Order at 61 (Dec. 14, 2011).


� Id.  


� See In the Matter of the Application of Ohio Power Company and Columbus Southern Power Company for Authority to Establish a Standard Service Offer Pursuant to Section 4928.143, Revised Code, in the Form of an Electric Security Plan, Case No. 11-346-EL-SSO et al, Opinion and Order at 60 (Dec. 14, 2011).


� See also R.C. 4928.02(G), which specifies that the policy of the state includes ensuring effective competition by avoiding anti-competitive subsides flowing from non-competitive service to competitive retail electric service. 





� The restrictions are as follows:  


1)	Any indebtedness incurred by an affiliate shall be without recourse to the electric utility.


An electric utility shall not enter into any agreement with terms under which the electric utility is obligated to commit funds to maintain the financial viability of an affiliate.


An electric utility shall not make any investment in an affiliate under any circumstances in which the electric utility would be liable for the debts and/or liabilities of the affiliate incurred as a result of actions or omissions of an affiliate.


An electric utility shall not issue any security for the purpose of financing the acquisition, ownership, or operation of an affiliate.


An electric utility shall not assume any obligation or liability as a guarantor, endorser, surety or otherwise with respect to any security of an affiliate.


An electric utility shall not pledge, mortgage or use as collateral any assets of the electric utility of the benefit of an affiliate.  


� Ohio Power Application for Approval of an Amendment to its Corporate Separation Plan, Attachment A at 5 (Sept. 30, 2011). 


� FERC Form 1 (4th Quarter 2010) at 256.


� $39,130 million with interest of 2.875%, and a maturity date of 12/01/2027; $65 million with interest rate of 4.95 and a maturity date of 06/01/2037; and $74,450 million with an interest rate of 3.25% and a maturity date of 06/01/2041.  


� See Case No. 07-307-El-AIS.  


� FERC Form 1 (4th Quarter 2010) at 256.1.  Bonds include $44.5 million with interest of 4.85% and a maturity date of 08/01/2040, approved in Case No. 07-479-EL-AIS.  


� See Exhibit WAA-1, page 4 of 5.


� See Elyria Foundry Co. v. Pub. Util. Comm., 114 Ohio St.3d 305, 2007-Ohio-4164, holding that an electric distribution utility must demonstrate that it complies with this section of the code.  See also R.C. 4928.06 which requires the Commission to ensure that this state policy is effectuated.    


� Ohio Power Application for Approval of an Amendment to its Corporate Separation Plan Application at Exhibit PJN-1 at 4 (Sept. 30, 2011).  


� Supplemental Statement of Ohio Power Company Prior to Commencement of the Scheduled Comment Cycle at 3 (Dec. 9, 2011).  
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