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Case No. 14-0759-AU-CSS



FRONTIER’S OPPOSITION TO MOTION FOR PROTECTIVE ORDER 
AND MOTION TO COMPEL DISCOVERY

Frontier North Inc. (“Frontier”) hereby opposes the Motion of Ohio Power Company (“AEP Ohio”) for a protective order and moves pursuant to Ohio Admin. Code § 4901-1-23 for an order compelling AEP Ohio to respond to Frontier’s First Set of Interrogatories and Requests for Production, which are attached as Exhibit A, by August 5, 2014.
Frontier requires discovery responses from AEP Ohio in order to meaningfully participate in the Commission’s upcoming August 12 settlement conference.  As Frontier has explained to AEP Ohio, Frontier requires at a minimum: (1) copies of AEP Ohio’s pole attachment agreements with other Ohio companies, which will inform Frontier’s position regarding whether it is attached, or seeks to attach, to AEP Ohio’s utility poles on comparable terms and conditions – and for comparable compensation, and (2) AEP Ohio’s pole attachment rate calculations, which would better inform the dollar amounts in dispute between the parties.
As a result, when AEP Ohio requested an extension of its response deadline, Frontier agreed to extend the deadline from June 26 to July 17, 2014 – and offered to further extend the deadline until after the settlement conference if AEP Ohio produced its agreements and rate calculations by July 17, 2014.  AEP Ohio agreed to produce its rate calculations – but not its pole attachment agreements – so the deadline for its responses remained July 17, 2014.  However, on July 17, 2014, AEP Ohio did not respond to any interrogatories or document requests.  It instead filed the Motion for Protective Order that Frontier now opposes.
For reasons detailed in the attached Memorandum, the Commission should deny AEP Ohio’s Motion for Protective Order, which is designed to undermine Frontier’s ability to participate fully in the upcoming settlement conference.  The Commission should order AEP Ohio to respond by August 5, 2014 (seven days before the settlement conference) to all of Frontier’s discovery requests or, at a minimum, to Frontier’s requests for pole attachment agreements and rate calculations.
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MEMORANDUM IN SUPPORT
Background
From the start of this pole attachment rate dispute nearly three years ago, Frontier has requested two categories of information from AEP Ohio: (1) its “rate calculations for the FCC’s pre-existing telecommunications rate and the new telecommunications rate,” and (2) copies of AEP Ohio’s “existing agreements with cable and telecommunications attaching entities.” See Ex. B (Compl. Ex. 5).  Frontier explained in October 2011 that these two categories of information were essential “[t]o assist in making . . . negotiations more efficient” because they would clarify the amount in dispute and would allow Frontier to determine if it is, or desires to be, similarly situated to AEP Ohio’s other attachers.  Id.  They also should be readily available to AEP Ohio because it needs them to invoice third parties and administer its pole attachment relationships.
The rate and agreement information is crucial to any negotiations between AEP Ohio and Frontier because Ohio law provides that the rates, terms, and conditions for Frontier’s use of AEP Ohio’s poles “shall be established pursuant to 47 U.S.C. 224” and its implementing regulations.  See Ohio Admin. Code § 4901:1-7-23(B).  The FCC, in turn, has interpreted 47 U.S.C. § 224 to entitle ILECs, like Frontier, to just and reasonable pole attachment rates as of the July 12, 2011 effective date of its Pole Attachment Order.  A just and reasonable rate, according to the FCC, is the rate that is charged other comparable attachers or, at most, a rate calculated using the FCC’s pre-existing telecommunications formula if the ILEC uses the utility poles on terms and conditions that provide it a net material advantage relative to other attachers.  See Pole Attachment Order, 26 FCC Rcd at 5336-37 (¶¶ 217-218).  Frontier (and indeed, the Commission) can only ascertain the rate to which Frontier is entitled under Ohio law if it knows (1) the rates calculated using the FCC’s telecommunications formula (which applies to its competitors) and pre-existing telecommunications formula, and (2) the terms and conditions that apply to other attachers.
AEP Ohio steadfastly refused to provide this rate and agreement information or negotiate a rate for Frontier that complies with Ohio law.  See, e.g., Compl. ¶ 25.  Instead, in June 2013, nearly two years into the parties’ discussions, AEP Ohio invoiced Frontier at a rental rate that is over 3 times the just and reasonable rate that Frontier has been able to calculate (using available data) as applicable to Frontier’s competitors, and about 1.3 times the highest rate permissible under State law should Frontier attach to AEP Ohio’s poles on terms that provide it a net material advantage relative to its competitors.  See Compl. ¶¶ 2 and n.2, 22.  Frontier, accordingly, paid only the undisputed amounts pending resolution of negotiations.
In response, in April 2014, AEP Ohio filed a breach-of-contract suit against Frontier in the U.S. District Court for the Southern District of Ohio.  See Case No. 2:14-cv-341 (S.D. Ohio).  Frontier then filed its Complaint with this Commission, and moved to dismiss the federal court action, because the Commission has exclusive jurisdiction over the parties’ pole attachment dispute.  (Frontier’s Motion to Dismiss is still pending).
Frontier served discovery requests on AEP Ohio on June 6, 2014 in accordance with the Commission’s rules.  (See Affidavit of Michele Noble (hereinafter “Noble Aff”) at ¶ 4, attached hereto as Ex. C.)  AEP Ohio’s response was due twenty days later on June 26.  See Ohio Admin. Code §§ 4901-1-19(A), 4901-1-20(C).  On June 18, counsel for AEP Ohio requested an extension of the due date until after the settlement conference scheduled by the Commission for August 12.  (Noble Aff at ¶ 6.)  As a courtesy, Frontier agreed to provide a three-week extension, making AEP Ohio’s discovery due on July 17.  (Noble Aff at ¶ 7.)  It further offered to postpone the response deadline until after the August 12 settlement conference expressly conditioned on AEP Ohio providing by July 17 the same two categories of information that Frontier had long requested, specifically: 
1)	AEP’s joint use and pole attachment agreements with other companies in Ohio; and 
2)	A detailed rate calculation for each of the 2011, 2012 and 2013 rental years showing the calculation methodology of AEP’s per pole rental rate using the FCC’s new telecom methodology.  Include in each rate calculation each and every input used in the calculation and identify their source.
(Noble Aff at ¶ 7, Ex. 1.)  Frontier again emphasized that these documents “are needed in order for the parties to engage in a meaningful settlement conference.”  (Noble Aff at ¶ 8, Ex. 1.)  
	AEP Ohio responded that it was “willing to provide the documents identified in item 2” – meaning the rate calculations – but that it was “not willing to provide the documents identified in item 1” – meaning the pole attachment agreements.  (Noble Aff at ¶ 9, Ex. 1.)  Frontier requested “the basis for AEP Ohio’s refusal to provide joint use and pole attachment agreements with other companies in Ohio,” since the “documents (along with the detailed rate calculations AEP has agreed to produce) are discoverable and necessary for a meaningful settlement conference.”  (Noble Aff at ¶ 10, Ex. 1.)  Frontier further clarified that, under the parties’ prior agreement, AEP Ohio’s refusal to produce agreements meant that complete discovery responses would be due on July 17.  (Noble Aff at ¶ 11.)  
	AEP Ohio never responded to Frontier.  (Noble Aff at ¶ 12.)  It also did not provide answers to any interrogatories or produce any documents on July 17.  (Noble Aff at ¶ 13.)  Instead, it filed its Motion for Protective Order, which seeks to push out its discovery deadline another six-and-a-half weeks to September 1, 2014.  For reasons next detailed, AEP Ohio’s Motion should be denied.  AEP Ohio should be compelled to respond to Frontier’s discovery on or before August 5, 2014 so that Frontier has seven days to review the information and prepare for the Commission’s settlement conference.  
Legal Argument
If granted, AEP Ohio’s Motion will eliminate the possibility of settlement at the August 12 settlement conference and sanction AEP Ohio’s defiance of the Commission’s discovery rules.  AEP Ohio has known for nearly three years that Frontier’s ability to resolve this dispute depends on a full and complete understanding of (1) the rates that result from the FCC’s rate methodologies and (2) the rates, terms, and conditions that apply to AEP Ohio’s other attachers.  Absent this information, Frontier cannot have clarity on the rental rate that Ohio law guarantees it, and therefore cannot know whether (and at what level) a compromise rate would be acceptable in negotiations.  AEP Ohio has conceded that the rate information is discoverable, yet it failed to provide it – or any other – information in a timely manner.  As next detailed, AEP Ohio has no valid basis for its conduct.  It should be compelled to provide an answer to all of Frontier’s discovery requests on or before August 5, 2014.
AEP Ohio’s Refusal To Produce Pole Attachment Agreements And Rate Calculations Eliminates Any Chance Of Settlement At The Upcoming Conference. 
AEP Ohio’s objection to the production of its third-party agreements is not based on relevance – but is based on AEP Ohio’s desire to preserve the upper hand in the upcoming settlement negotiations.  See Memorandum at 7-8.  AEP Ohio fears that if it reveals the rates, terms, and conditions that it provides Frontier’s competitors, Frontier will seek them as well.  Id.  AEP Ohio’s self-interest, of course, is not a valid basis for denying discovery.
Indeed, AEP Ohio’s objection shows its disdain for the Pole Attachment Order, which interprets 47 U.S.C. § 224 and was thus incorporated into Ohio law.  See Ohio Admin. Code § 4901:1-7-23(B).  The Pole Attachment Order establishes a principle of competitive neutrality under which Frontier is entitled to a pole attachment rental rate that is comparable to the rate charged other comparable attachers.  Pole Attachment Order, 26 FCC Rcd at 5336-37 (¶¶ 217-18).  As a result, AEP Ohio’s pole attachment agreements with other entities must be produced because there is no other way to determine whether Frontier uses, or seeks to use, AEP Ohio’s poles on comparable rates, terms, and conditions.  For this reason, the FCC clarified that “[i]f a respondent declines or refuses to provide a complainant with access to agreements or other information upon reasonable request, the complainant may seek to obtain such access through discovery.”  47 C.F.R. § 1.1424.  
AEP Ohio accordingly has no basis for refusing to produce these agreements, which Frontier has repeatedly requested since October 2011 and which are needed for the upcoming negotiations.  See Ex. B (Compl. Ex. 5).  AEP Ohio also has no basis for refusing to produce its rate calculations because it already agreed to produce them in an email to Frontier’s counsel.  (See Noble Aff, Ex. 1.)  If AEP Ohio is permitted to continue to withhold their production, it will only exacerbate the futility of the upcoming settlement conference.  For AEP Ohio will have succeeded in forcing Frontier to participate in a settlement conference without any idea of the magnitude of the parties’ dispute.  AEP Ohio’s effort to force Frontier to negotiate in the blind must be rejected.
AEP Ohio’s Request To Delay All Of Its Discovery Responses Violates The Commission’s Discovery Rules.
AEP Ohio waited until the last day of an extended response period to assert that Frontier’s discovery requests were somehow overly burdensome.  At the same time, AEP Ohio agreed that it would respond to the discovery requests on September 1, 2014.  See Motion at 2; Memorandum at 8.  AEP Ohio’s Motion is thus a mere delay tactic.  Were Frontier’s requests truly objectionable, AEP Ohio would not have needed to request an extension – much less run out the expanded response period Frontier provided – before seeking protection from the Commission.  Similarly, AEP Ohio would not have agreed in its Motion to answer the very requests that it asserts are so burdensome.
AEP Ohio’s attempt to seize on the upcoming settlement conference in order to delay this Commission proceeding should be soundly rejected.  The Commission has set a deadline of twenty days for responses to discovery requests.  See Ohio Admin. Code §§ 4901-1-19(A), 4901-1-20(C).  It did so with permission to begin discovery “immediately after a proceeding is commenced” and with the admonition that discovery should “be completed as expeditiously as possible.”  Id. § 4901-1-17(A).  Indeed, the “purpose” of the discovery rules “is to encourage the prompt and expeditious use of prehearing discovery in order to facilitate thorough and adequate preparation for participation in commission proceedings.”  Id. § 4901-1-16(A).  As a result, AEP Ohio has it exactly backwards.  The upcoming settlement conference provides no basis for delaying discovery.  See Memorandum at 8.  It instead provides strong support for compelling responses to Frontier’s discovery requests.  Absent production, Frontier cannot be expected to negotiate a settlement with blinders on.  
Frontier served its discovery requests in time to obtain full and complete responses by June 26 – well before the settlement conference that the Commission scheduled for August 12.  When approached by AEP Ohio to extend the deadline, Frontier agreed to an extension to July 17th that would permit Frontier’s full analysis of all relevant information prior to the settlement conference.  It also offered to extend discovery beyond that date provided that AEP Ohio produced by July 17 the two categories of information Frontier had long been seeking, that must be part of AEP Ohio’s readily accessible records, and that are central to Frontier’s preparation for the settlement conference.  Frontier sought to accommodate AEP Ohio, but it also sought to ensure that discovery would serve its intended purpose by allowing Frontier to thoroughly and adequately prepare for the Commission’s upcoming settlement conference.
AEP Ohio’s burden objection is especially baseless given the two categories of information that Frontier requested.  AEP Ohio must have easy access to its rate calculations and inputs because it needs them to invoice third parties.  It also must be able to quickly produce its agreements with third parties since there cannot be many of them and they are required for AEP Ohio’s administration of its existing pole attachment relationships.
AEP Ohio’s burden objection is also belied by its repeated insistence that this same rate dispute should continue in district court.  See Memorandum at 7.  Indeed, AEP Ohio even admits that the discovery sought by Frontier about the parties’ now-terminated Joint Use Agreement, “its negotiations, the payments made under it, and the calculation of those payments” could be taken “in the civil proceeding pending before the United States District Court for the Southern District of Ohio.”  Id.  AEP Ohio fails to explain how the same discovery in this proceeding would be burdensome even though it would not be burdensome in the litigation that AEP Ohio filed.  The Commission should reject AEP Ohio’s request to delay discovery by asserting an unsupported “burden” objection.  It should be directed to answer Frontier’s discovery requests at least one week before the August 12, 2014 settlement conference.
AEP Ohio’s Relevance Objection Is Meritless.
AEP Ohio also seeks to delay its discovery obligations by rehashing the jurisdictional argument that it made in its pending Motion to Dismiss.  See Memorandum at 6-7.  AEP Ohio seeks to classify nine interrogatories and sixteen requests for production as irrelevant because they do not accede to AEP Ohio’s mistaken view of the Commission’s jurisdiction.  Id. at 7.  Because AEP Ohio seeks to cast Frontier’s request for backward-looking relief as a “pure contract dispute,” it also seeks to avoid all backward-looking discovery.  Id. at 6-7.
AEP Ohio improperly seeks to withhold (or delay the production of) information and documents by rewriting the Commission’s discovery rules.  But the Commission’s discovery rules are clear.  Frontier is entitled to “obtain discovery of any matter, not privileged, which is relevant to the subject matter of the proceeding.”  Ohio Admin. Code § 4901-1-16(B).  Indeed, “[i]t is not a ground for objection that the information sought would be inadmissible at the hearing, if the information sought appears reasonably calculated to lead to the discovery of admissible evidence.”  Id.  This discovery standard has been compared to its judicial counterpart, which “has been liberally construed to allow for broad discovery of any unprivileged matter relevant to the subject matter of the pending proceeding.”  Ohio Consumers’ Counsel v. Pub. Util. Comm’n, 856 N.E.2d 213, 234 (Ohio 2006).  
Under this standard, AEP Ohio cannot restrict discovery to that which is relevant only to its view of the case.  Relevant evidence, under Ohio’s rules, extends to anything “having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.”  Ohio R. Evid. 401.  Frontier’s Complaint explicitly seeks just and reasonable rental rates from AEP Ohio effective July 12, 2011.  See Compl. ¶¶ 46-47, 52-53.  It properly does so for reasons detailed in Frontier’s Opposition to AEP Ohio’s Motion to Dismiss.  Indeed, every claim before the Commission falls squarely within its exclusive jurisdiction to “prescribe reasonable conditions and compensation” for joint use pursuant to Ohio Rev. Code § 4905.51.  The Commission has done so by looking to federal law, which seeks to ensure competitively neutral pole attachment rates as of the July 12, 2011 effective date of the Pole Attachment Order.  See Ohio Admin. Code § 4901:1-7-23(B); Pole Attachment Order, 26 FCC Rcd at 5328 (¶ 202); Implementation of Section 224 of the Act; A National Broadband Plan for Our Future, 76 Fed. Reg. 40817 (July 12, 2011). 
The information that AEP Ohio claims is irrelevant is plainly at issue in Frontier’s Complaint.  Indeed, the topics that AEP Ohio contests – the parties’ “agreement, its negotiations, the payments made under it, and the calculation of those payments” – are all part and parcel of Frontier’s Complaint and essential to its adjudication.  See, e.g., Compl. ¶¶ 40-58.  AEP Ohio cannot conceal them from disclosure by pointing to its preferred (and flawed) Motion to Dismiss arguments.  
Moreover, AEP Ohio cannot argue that it is being asked to produce documents that are not discoverable under its own view of the case because it concedes that this same discovery could be taken “in the civil proceeding pending before the United States District Court for the Southern District of Ohio.”  See Memorandum at 7.  There is therefore no risk that AEP Ohio will produce documents that Frontier does not have a right to see.  AEP Ohio ensured their disclosure when it filed its district court complaint.  It must now produce them here, where the rate dispute belongs.
Conclusion
The Commission should deny AEP Ohio’s Motion for a Protective Order and compel AEP Ohio to respond to Frontier’s discovery requests on or before August 5, 2014. 
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