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The Office of the Ohio Consumers’ Counsel (“OCC”) moves to intervene in this case where Ohio Power Company (“AEP Ohio”) seeks to be excused from providing personal notice of disconnection of service that its residential customers with advanced metering infrastructure (“AMI” or “smart meters”) are entitled to receive under Ohio Adm. Code 4901:1-18-06(A)(2).  Specifically, AEP Ohio requests a waiver of the Public Utilities Commission of Ohio’s (“PUCO’s”) requirement that, on the day of disconnection, electric utilities must provide customers with personal notice of the disconnection, or, in the event the customer (or an adult consumer) is not at the home, leaving written notice in a conspicuous place at the customer’s premises prior to disconnection.
  AEP Ohio is not, however, seeking such waivers with respect to those customers who AEP Ohio considers to be “vulnerable.”
  
OCC is filing on behalf of AEP Ohio’s approximately 1.2 million residential electric utility customers.  The reasons the PUCO should grant OCC intervention are further set forth in the attached Memorandum in Support.  OCC also opposes AEP Ohio’s Request for Waiver of the PUCO’s rules in connection with their requirements to provide proper notice of disconnection under Ohio Adm. Code 4901:1-18-06(A)(2).  The PUCO should deny AEP Ohio’s request.   
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MEMORANDUM IN SUPPORT
i.
INTERVENTION

In its Request for Waiver filed on September 13, 2013, AEP Ohio seeks to be excused from providing the personal notice its customers are entitled to receive (under Ohio Adm. Code 4901:1-18-06(A)(2)) when AEP Ohio seeks to disconnect residential customers whose homes are equipped with smart meters.  Ohio Adm. Code 4901:1-18-06(A)(2) requires that, on the day of service termination due to nonpayment, electric utilities must provide personal notice, or leave written notice of disconnection if no adults are home, prior to disconnection.  Instead, AEP Ohio wants to disconnect residential customers’ service remotely through the smart meters without ever having to personally appear at the customers’ premises.
  Through its waiver request, AEP Ohio would deprive customers whose homes are equipped with a smart meter from an additional opportunity to avoid disconnection.
  OCC has authority under law to represent the interests of all of AEP Ohio’s 1.2 million residential utility customers, pursuant to R.C. Chapter 4911. 
R.C. 4903.221 provides, in part, that any person “who may be adversely affected” by a PUCO proceeding is entitled to seek intervention in that proceeding.  The interests of Ohio’s residential customers may be “adversely affected” by this case, especially if the customers were unrepresented in this case where AEP Ohio is seeking a waiver of a PUCO rule that protects customers from termination of electric service without adequate notice.  Thus, this element of the intervention standard in R.C. 4903.221 is satisfied. 

R.C. 4903.221(B) requires the PUCO to consider the following criteria in ruling on motions to intervene:

(1)
The nature and extent of the prospective intervenor’s interest;

(2)
The legal position advanced by the prospective intervenor and its probable relation to the merits of the case;

(3)
Whether the intervention by the prospective intervenor will unduly prolong or delay the proceeding; and

(4)
Whether the prospective intervenor will significantly contribute to the full development and equitable resolution of the factual issues.

First, the nature and extent of OCC’s interest is representing the residential customers of AEP Ohio in this case involving the requisite notice for disconnection of service, as required by Ohio Adm. Code 4901:1-18-06(A)(2).  This interest is different than that of any other party and especially different than that of the utility whose advocacy includes the financial interest of stockholders.
Second, OCC’s advocacy for residential customers will include advancing the position that AEP Ohio’s customers are entitled to the protections set forth in Ohio Adm. Code 4901:1-18-06(A)(2), which mandates that on the day of disconnection of service for nonpayment, electric utilities “shall provide the customer with personal notice”  or provide personal notice to an adult consumer at the home if the customer is not there.  Ohio Adm. Code 4901:1-18-06(A)(2) alternatively provides that if neither the customer nor an adult consumer is at the home on the day of disconnection, the utility “shall attach written notice to the premises in a conspicuous location prior to disconnecting service.”  OCC’s position is therefore directly related to the merits of this case that is pending before the PUCO, the authority with regulatory control of public utilities’ rates and service quality in Ohio.
Third, OCC’s intervention will not unduly prolong or delay the proceeding.  OCC, with its longstanding expertise and experience in PUCO proceedings, will duly allow for the efficient processing of the case with consideration of the public interest.

Fourth, OCC’s intervention will significantly contribute to the full development and equitable resolution of the factual issues.  OCC will obtain and develop information that the PUCO should consider for equitably and lawfully deciding the case in the public interest. 

OCC also satisfies the intervention criteria in the Ohio Administrative Code (which are subordinate to the criteria that OCC satisfies in the Ohio Revised Code).  To intervene, a party should have a “real and substantial interest” according to Ohio Adm. Code 4901-1-11(A)(2).  As the advocate for residential utility customers, OCC has a very real and substantial interest in this case where AEP Ohio is seeking waiver of the notice of disconnection requirements as they apply to homes equipped with smart meters.
In addition, OCC meets the criteria of Ohio Adm. Code 4901-1-11(B)(1)-(4).  These criteria mirror the statutory criteria in R.C. 4903.221(B) that OCC already has addressed and that OCC satisfies.
Ohio Adm. Code 4901-1-11(B)(5) states that the PUCO shall consider the “extent to which the person’s interest is represented by existing parties.”  While OCC does not concede the lawfulness of this criterion, OCC satisfies this criterion in that it uniquely has been designated as the state representative of the interests of Ohio’s residential utility customers.  That interest is different from, and not represented by, any other entity in Ohio.

Moreover, the Supreme Court of Ohio confirmed OCC’s right to intervene in PUCO proceedings, in deciding two appeals in which OCC claimed the PUCO erred by denying its interventions.  The Court found that the PUCO abused its discretion in denying OCC’s interventions and that OCC should have been granted intervention in both proceedings.
  

OCC meets the criteria set forth in R.C. 4903.221, Ohio Adm. Code 4901-1-11, and the precedent established by the Supreme Court of Ohio for intervention.  On behalf of Ohio residential customers, the PUCO should grant OCC’s Motion to Intervene.

II.
OBJECTIONS TO WAIVER
A.
The PUCO Should Deny AEP Ohio’s Request for Waiver Because the PUCO Previously Denied Similar Requests for Waiver of Personal Notice of Disconnection for Residences Equipped with Smart Meters.
The PUCO previously examined whether to allow a utility to forgo the personal notice requirements of Ohio Adm. Code 4901:1-18-06(A)(2) for residences equipped with smart meters, and denied the utility’s waiver request.
  In that June 2010 case, Duke Energy Ohio, Inc. (“Duke”) sought to avoid providing personal notice of disconnection of service on the date of service termination to residential customers whose homes have smart meters.  In denying Duke’s request, the PUCO ruled that “[w]ithout personal notification, or the display of notice, it is possible that customers may be unaware of the pending disconnection, or may believe that the lack of service is the result of an outage.”
  
AEP Ohio’s request, however, would provide customers with even less protection than Duke had proposed.  Duke was at least willing to warn customers of service termination through an electronic message on the day of disconnection.
  AEP Ohio, on the other hand, intends to make no final effort to contact the customer regarding disconnection after the 48-hour communication required by the current AEP Ohio disconnection process.
  
The PUCO should follow its sound reasoning from the June 2010 Duke decision and similarly deny AEP Ohio’s request to waive the requirements of Ohio Adm. Code 4901:18-16(A)(2) that would eliminate any communication to the smart meter customer on the day of disconnection.  
B.
AEP Ohio’s Request for Waiver Does Not Account for All At-Risk Populations or Members in the Household, and Seeks to Collect Information that Would Otherwise Be Unnecessary.

AEP Ohio’s Request for Waiver is clearly related to the state policy for the PUCO to “[p]rotect at-risk populations, including, but not limited to, when considering the implementation of any new advanced energy or renewable energy resource.”
  In order to benefit from the implementation of gridSMART, AEP Ohio seeks to waive the requirement of providing in person notice of disconnection on the day of service termination for non-payment.  In fact, AEP Ohio’s Request for Waiver would eliminate any possible attempt to personally communicate with the customer at his/her residence before disconnection.  While AEP Ohio has proposed the exclusion of certain “vulnerable” populations, such as those over the age of 60, those with a history of mental impairments, and customers on life support and/or medical certificates,
 AEP Ohio has not accounted for all at-risk populations.
At-risk populations can be far more expansive and could include low or moderate income customers, customers with physical disabilities, educationally challenged customers, customers with recently discovered medical issues (that have not had an opportunity to seek a medical certificate), customers with chronic illnesses, and many other possible instances that would necessitate personal contact prior to disconnection of electric service.  In addition to the individual in whose name the account is held, AEP Ohio’s Request for Waiver does not consider the effect the waiver may have upon other household members including children, individuals suffering from ailments, and other unique circumstances that should be considered prior to disconnection of service.  Without attempting personal contact with the customer prior to disconnection, AEP Ohio is unable to determine the health and safety impact that loss of electric service imposes on the customer and his/her family.
Moreover, while the PUCO has not approved AEP Ohio’s policies and practices relating to “vulnerable customers,” in its Request for Waiver, AEP Ohio defines “vulnerable customers” in a way that raises significant privacy concerns.  Specifically, AEP Ohio defines “vulnerable” customers to include those “with an advanced age over 60 years old and has shown difficulty in the past with comprehension of AEP Ohio’s practices or procedures.”
  
AEP Ohio’s definition of “vulnerable” draws an arbitrary line based upon age thereby allowing the AEP Ohio to collect birth date information that is wholly unnecessary for determining whether a customer is capable of comprehending AEP Ohio’s bill disconnection practices, policies, and procedures.  This will force AEP Ohio customers to unnecessarily forfeit certain privacy information (e.g., birth dates) in order to avail themselves of this protection.  This is even more bothersome where AEP Ohio did not include, in its Request for Waiver, any information detailing how the vulnerable customer data will be collected, validated and maintained to avoid further privacy intrusions.  In order to protect this information and to protect the at-risk customers of AEP Ohio, the PUCO should deny AEP Ohio’s Request for Waiver of the requirements of Ohio Adm. Code 4901:1-18-06(A)(2).
C.
AEP Ohio’s Request for Waiver Is Premature Because of the Relatively Low Number of AEP Ohio gridSMART Meters that Are Currently Deployed (and Intended for Deployment).

AEP Ohio’s desire to take immediate advantage of the efficiencies of gridSMART through remote disconnection of service is premature and may not be in the best interests of customers because the majority of AEP Ohio’s customers are not part of the gridSMART infrastructure.  In fact, AEP Ohio is concurrently requesting the ability to invoke Phase 2 of gridSMART to install advanced metering infrastructure for approximately 894,000 of its total 1,273,961 residential customers.
  Therefore, it appears as though AEP Ohio is attempting to put the cart before the horse by placing its own benefits of gridSMART before the protection of customers who are paying for the infrastructure.

As was brought to the PUCO’s attention in the Duke case, customers nationwide are generally leery that smart grid infrastructure will allow disconnections to take place more rapidly because it involves a flip of a switch as opposed to sending a person to the premises.
  This fear will be heightened if the PUCO were to suspend the requirements of Ohio Adm. Code 4901:1-18-06(A)(2), which requires in-person notice on the day of disconnection and affords customers one last opportunity to pay arrearages before termination of service.  The PUCO should exercise great sensitivity and care to ensure that customers are not worse off with smart grid than they would have been in the absence of smart grid.

Even if the PUCO were to consider waiving the requirements of Ohio Adm. Code 4901:1-18-06(A)(2), it should wait to do so until all AEP Ohio customers are part of the gridSMART infrastructure.  While AEP Ohio does limit the waiver to “only those AEP Ohio customers whose residence is equipped with advanced metering infrastructure,”
 most of AEP Ohio’s customers are still subject to the disconnection provisions contained in Ohio Adm. Code 4901:1-18-06(A)(2).  The relatively few customers who would have smart meters installed at their residences should not be accorded less protection than the majority of AEP Ohio’s customers have. Therefore, it makes more sense to do so when/if AEP Ohio completes full installation of the gridSMART technology.
D.
AEP Ohio’s Request for Waiver Does Not Include a Reduction in Distribution Rates to Account for the Savings that Would Result from Eliminating the In-Person Disconnection Notice Requirements of Ohio Adm. Code 4901:1-18-016(A)(2).

AEP Ohio seeks to reap the benefits of waiving the requirements of Ohio Adm. Code 4901:1-18-06(A)(2) while failing to properly adjust its rates to account for the cost savings associated with remote disconnection.  If AEP Ohio were permitted to forgo the requirements of Ohio Adm. Code 4901:1-18-06(A)(2), it would permit remote disconnections, which could significantly diminish the costs associated with disconnection and reconnection.  However, AEP Ohio’s established distribution rates, which are based upon a prior test year, do not reflect these cost savings.  

Referencing its current tariffs, AEP Ohio claims that $4.00 worth of cost savings associated with “not having to dispatch a person at the time of disconnect,” are already  built into the base rates.
  A closer look reveals that AEP Ohio charges a $53.00 reconnection fee for costs that include $15.99 for “travel time per trip” and $7.62 for the 12 minutes “to disconnect and reconnect” and $4.76 for “vehicle cost[s]” that are discounted $4.00 for a 7% “AMI Meter Adjustment.”
  Presumably, this is because approximately 7% of AEP Ohio’s customers were using advanced metering technology at the time of the last rate case, thereby proportionally reducing the costs associated with sending a truck and specialist to the residence.

But at the time of filing its Request for Waiver, AEP Ohio simultaneously filed another action seeking to implement Phase 2 of the gridSMART program, which would permit the installation of advanced metering technology in 894,000 residential homes over the next five years.
  When combined with a significant increase in the number of installed smart meters, AEP Ohio proposes through the gridSMART Phase 2 initiative, the ability to remotely disconnect without in-person notice would greatly reduce AEP Ohio’s cost associated with disconnection and reconnection.  The $4.00 cost savings referenced in the Request for Waiver will quickly become an inappropriate accounting as more customers are being served on smart meters.  If the PUCO were to allow AEP Ohio to remotely disconnect without personal notice, by waiving the requirements of Ohio Adm. Code 4901:1-18-06(A)(2), it should at a minimum review the fees associated with disconnection and reconnection and adjust the fees to allow customers to realize those savings.  Moreover, to the extent that AEP Ohio is able to reduce its credit and collection costs through remote disconnections (through waiver of the personal notice requirement), its customers should realize the benefit of the reduced O&M costs with lower distribution rates as well.  
AEP Ohio also failed to state, in the Request for Waiver, how the credit and collection policies and practices (such as disconnection threshold amounts)
 will be modified as a result of the ability to remotely disconnect customers.  If AEP Ohio intends to lower the threshold amounts, significant increases in disconnections can occur.  Increases in the number of disconnections will place the health and safety of more Ohioans at risk during times in which few financial assistance resources are available to help.  For example, the continued availability of federal funding for safety net programs such as Low Income Home Energy Assistance Program is anything but certain.  Therefore, the PUCO should deny AEP Ohio’s Request for Waiver of Ohio Adm. Code 4901:1-18-06(A)(2).

III.
CONCLUSION
OCC has met the criteria for intervention in this proceeding.  The PUCO should grant OCC’s motion to intervene.

AEP Ohio’s Request for Waiver would harm consumers by giving them less notice of disconnection than allowed under Ohio Adm. Code 4901:1-18-06(A)(2) and by putting personal information of household members at risk.  The PUCO should deny the request.
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� See Request for Waiver of Ohio Power Company (“Request for Waiver”) (September 13, 2013) at 1, 3-4.


� Id. at 2.  According to AEP Ohio, “[a] ‘vulnerable’ customer is defined as those [sic] with either an advanced age over 60 years old and has shown difficulty in the past with comprehension of AEP Ohio’s practices or procedures, someone with mental impairments who therefore is unable to comprehend the bill/disconnection notice, a customer marked with either life support and/or medical certificates as verified by physicians, or a customer identified as ‘vulnerable’ through interactions with the company, social workers, physicians, law enforcement or other officials who deem the customer as such.”  Id.


� Id. at 2.


� See Ohio Adm. Code 4901:1-18-06(A)(4)(a)-(c).


� See Ohio Consumers’ Counsel v. Pub. Util. Comm., 111 Ohio St.3d 384, 2006-Ohio-5853, ¶¶13-20 (2006).


� In the Matter of the Application of Duke Energy Ohio, Inc. for a Waiver of Certain Sections of the Ohio Administrative Code for SmartGrid Pilot Programs, Case No. 10-249-EL-WVR, Entry (June 2, 2010)  at 7.  At the time, the personal notice provision was found in Ohio Adm. Code 4901:1-18-05(A)(2).  It has since been renumbered as Ohio Adm. Code 4901:1-18-06(A)(2).


� Id.  The PUCO also has previously noted that the notice rules are there “to ensure that, during the winter heating season, every effort is made to contact a customer facing disconnection before the disconnection of the customer’s service.” In the Matter of the Application of Brainard Gas Corporation, Orwell Natural Gas Company and Waterville Gas and Oil Company for a Waiver of Rule 4901:1-18(B)(1), Ohio Administrative Code, 09-1970-GA-WVR, Finding and Order (Feb. 11, 2010) at 2; In the Matter of the Commission’s Review of Chapters 4901:1-17 and 4901:1-18, and Rules 4901:1-5-07, 4901:1-10-22, 4901:1-13-11, 4901:1-15-17, 4901:1-24-14, and 4901:1-29-12 of the Ohio Administrative Code, Case No. 08-723-AU-ORD, Entry (Sept. 23, 2009) at 7-8.


� Case No. 10-249-EL-WVR, Application and Request for Expedited Hearing of Duke Energy Ohio, Inc. (Feb. 26, 2010) at 7.


� Application at 3.


� R.C. 4928.02(L).


� Request for Waiver at 2.


� Request for Waiver at 2.


� Case No. 13-1939-EL-RDR, Application at 3 (September 13, 2013).


� Case No. 10-249-EL-WVR, Motion to Intervene and Opposition to Waiver and Comments by the Office of the Ohio Consumers’ Counsel (March 10, 2010) at 7.


� Request for Waiver at 1.


� Id. at 6 (citing Case No. 11-351-EL-AIR, Exhibit AEM-2 at 25).


� See Case No. 11-351-EL-AIR, Exhibit AEM-2 at 25.


� In the Matter of the Application of Ohio Power Company to Initiate Phase 2 of its gridSMART Project and to Establish the gridSMART Phase 2 Rider, Case No. 13-1939-EL-RDR, Application (September 13, 2013) at 3.


� Utility companies generally do not disconnect service until a certain threshold of arrearages is met to justify the costs of dispatching a truck and specialist to physically disconnect service at the residence.  But with the advent of smart meters that allow for the possibility of remote disconnection (if the requirements of Ohio Adm. Code 4901:1-18-06(A)(2) are waived), it is likely that AEP Ohio will be more apt to disconnect service for arrearages totaling significantly less.
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