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The Office of the Ohio Consumers’ Counsel (“OCC”) moves to intervene in this case where residential telephone customers of Complainant Time Warner NY Cable LLC (“Time Warner”) could face disconnection of telephone service because of a dispute between Time Warner and Respondent Cincinnati Bell Telephone Company LLC (“CBT”) over pole attachment fees.
  OCC is filing on behalf of residential consumers, for the limited purpose of advocating that the Public Utilities Commission of Ohio (“Commission” or “PUCO”) should protect Time Warner’s residential telephone customers – and the CBT residential customers who originate and receive calls with them – against the potential for an unfair disconnection of telephone service during the pendency of this proceeding.  The reasons the Commission should grant OCC’s Motion to Intervene are set forth in the attached Memorandum in Support.  In addition, OCC files a Memorandum in Response to Time Warner’s Motion to Prevent Termination of Service, docketed on May 7, 2009 (“May 7 Motion”).
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MEMORANDUM IN SUPPORT OF MOTION TO INTERVENE

AND

MEMORANDUM IN RESPONSE TO TIME WARNER’S MOTION TO PREVENT TERMINATION OF SERVICE
I.
INTRODUCTION
On May 4, 2009, Time Warner filed a Complaint with the Commission alleging that CBT is overcharging Time Warner for its attachments to CBT’s utility poles.
  Time Warner asks the Commission to find that the rate CBT has been charging Time Warner for pole attachments is illegal, and to order a credit for the alleged overcharges dating back to 2007.

Unfortunately, Time Warner’s residential telephone consumers (and customers of other telephone companies, including CBT, who exchange calls with them) may be caught in the middle of the dispute.  According to assertions made by Time Warner in its May 7 Motion, CBT may claim the right to remove Time Warner’s pole attachments as early as next month.
  As a result, Time Warner’s residential telephone customers in CBT’s service territory could lose their telephone service, through no fault of their own, simply because Time Warner and CBT could not resolve their dispute.  The Commission should ensure that the telephone service of Time Warner’s residential telephone customers is not disconnected, due to the dispute between Time Warner and CBT, before the Commission rules on the underlying issues.

OCC moves to intervene in this proceeding for the limited purpose of helping to ensure that the affected residential telephone customers of Time Warner receive the telephone services for which they have paid Time Warner in good faith.  OCC does not take a position regarding the underlying dispute between Time Warner and CBT, and thus seeks limited intervention in this proceeding.
II.
OCC MEETS THE STANDARD FOR INTERVENTION.
R.C. 4903.221 provides, in part, that any person “who may be adversely affected” by a PUCO proceeding is entitled to seek intervention in that proceeding.  The interest of Ohio’s residential consumers may be “adversely affected” by this case, especially if the consumers were unrepresented in a proceeding that involves the disconnection of residential telephone customers due to a billing dispute between two telephone companies over pole attachment charges.  Thus, OCC satisfies this element of the intervention standard in R.C. 4903.221. 

R.C. 4903.221(B) requires the Commission to consider the following criteria in ruling on motions to intervene:

(1)  The nature and extent of the prospective intervenor’s interest;

(2)  The legal position advanced by the prospective intervenor and its probable relation to the merits of the case;

(3)  Whether the intervention by the prospective intervenor will unduly prolong or delay the proceeding; and

(4)  Whether the prospective intervenor will significantly contribute to the full development and equitable resolution of the factual issues.

First, the nature and extent of OCC’s interest is representing residential telephone consumers in order to ensure that they are not unjustly denied the ability to make and receive calls, either because their telephone service or the service of someone they are trying to call has been disconnected due to a dispute between telephone companies.  This interest is different from that of any other party and especially different than that of Time Warner and CBT, whose advocacy includes the financial interest of their stockholders.

Second, OCC’s advocacy for residential telephone consumers will include advancing the position that Time Warner’s residential telephone consumers should receive the telephone service for which they paid, and that CBT’s telephone customers should not lose their opportunity to make and receive calls with Time Warner’s customers.  OCC’s position is therefore directly related to the merits of this case that is pending before the PUCO, the authority with regulatory control of public utilities’ rates and service quality in Ohio. 
Third, OCC’s intervention will not unduly prolong or delay the proceeding.  OCC, with its longstanding expertise and experience in PUCO proceedings, will duly allow for the efficient processing of the case with consideration of the public interest.
Fourth, OCC’s intervention will significantly contribute to the full development and equitable resolution of the factual issues, as they pertain to the impending disconnection of Time Warner’s residential telephone customers.  OCC will obtain and develop information that the PUCO should consider for equitably and lawfully deciding the issue in the public interest.    

OCC also satisfies the intervention criteria in the Ohio Administrative Code (which are subordinate to the criteria that OCC satisfies in the Ohio Revised Code).  To intervene, a party should have a “real and substantial interest” according to Ohio Adm. Code 4901-1-11(A)(2).  As the residential utility consumer advocate, OCC has a very real and substantial interest in this case where the telephone service of residential customers may be disconnected due to a billing dispute between two telephone companies over pole attachment charges.  

In addition, OCC meets the criteria of Ohio Adm. Code 4901-1-11(B)(1)-(4).  These criteria mirror the statutory criteria in R.C. 4903.221(B) that OCC already has addressed and that OCC satisfies.

Ohio Adm. Code 4901-1-11(B)(5) states that the Commission shall consider the “extent to which the person’s interest is represented by existing parties.”  While OCC does not concede the lawfulness of this criterion, OCC satisfies this criterion in that it uniquely has been designated as the state representative of the interests of Ohio’s residential utility consumers.  That interest is different from, and not represented by, any other entity in Ohio.  
Moreover, the Supreme Court of Ohio confirmed OCC’s right to intervene in PUCO proceedings, in ruling on an appeal in which OCC claimed the PUCO erred by denying its intervention.  The Court found that the PUCO abused its discretion in denying OCC’s intervention and that OCC should have been granted intervention.
  
III.
MEMORANDUM IN RESPONSE TO TIME WARNER’S MOTION TO PREVENT TERMINATION OF SERVICE.

Time Warner’s residential telephone consumers (and CBT’s consumers who exchange calls with them) may be caught in the middle of the dispute.  Time Warner asserts that CBT may claim the right to remove Time Warner’s pole attachments as early as next month.
  If CBT does remove Time Warner’s pole attachments, Time Warner’s residential telephone customers in CBT’s service territory could lose their telephone service – service for which they already paid – through no fault of their own.  And if the service of Time Warner’s residential telephone customers is disconnected, CBT’s customers (and customers of other telephone companies) will lose the ability to make telephone calls to the disconnected customers.

OCC does not take a position regarding the underlying dispute between Time Warner and CBT.  OCC, however, does advocate against the service disconnection of Time Warner’s residential telephone customers due to the unresolved dispute between the telephone companies, before the PUCO rules on the underlying issues in this proceeding.  For example, to avoid customer disconnections due to the companies’ dispute, the Commission could order CBT to charge, and Time Warner to pay, an interim pole attachment rate that would be subject to “true-up” after the complaint case is resolved.

IV.
CONCLUSION
OCC meets the criteria set forth in R.C. 4903.221, Ohio Adm. Code 4901-1-11, and the precedent established by the Supreme Court of Ohio for intervention.  The PUCO should grant OCC’s Motion to Intervene on behalf of Ohio residential consumers.  And the PUCO should protect Time Warner’s customers against an unjust disconnection of their service while the complaint is pending, and protect the ability of CBT’s customers to originate and receive calls with the customers who are at risk of disconnection.
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� OCC seeks intervention pursuant to R.C. Chapter 4911, R.C. 4903.221 and Ohio Adm. Code 4901-1-11.


� See Complaint (May 4, 2009) at 1-3.


� See id. at 2-3.  CBT defended its pole attachment charges in a Memorandum in Opposition to the May 7 Motion, filed on May 14, 2009.  


� May 7 Motion at 5.  In its Opposition to the May 7 Motion, CBT did not offer to refrain from removing Time Warner’s pole attachments, so that service to Time Warner’s residential telephone customers would be maintained, during the pendency of this proceeding. 


� See Ohio Consumers’ Counsel v. Pub. Util. Comm., 111 Ohio St.3d 384, 2006-Ohio-5853, ¶¶ 13-20 (2006).


� May 7 Motion at 5.


� In setting an interim rate, the Commission could consider one of the rates discussed in the Complaint (at 2) and in CBT’s Memorandum in Opposition (at 3).
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