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BEFORE
The Public Utilities Commission of Ohio


Christopher L. Smith 
and	)
Maggi S. Smith,	)
	)
	Complainants,	)
		)
	v.	)	Case No. 17-1962-GA-CSS
		)
Ohio Gas Company, 	)
	)
	Respondent.	)


MEMORANDUM IN SUPPORT OF THE MOTION OF 
OHIO GAS COMPANY


Introduction
The Complaint concerns the installation of a 614-foot service line to the residence of Christopher and Maggi Smith.  The Smiths requested installation of service from Ohio Gas Company when they filed an application on April 26, 2017.  Charging the costs to install the line from the property line to the location of the proposed meter, 574 feet, Ohio Gas Company expected to bill and collect $4,018 as provided by the Ohio Gas Company tariff.  After the line was installed, the Smiths complained about the price of the service line and Ohio Gas proposed a credit of $250, which the Smiths accepted.  The Smiths now complain that they should have been told how much the line extension would cost and been provided an opportunity to shop for the construction services.  Complaint, ¶ 6.[footnoteRef:1] [1:  The letter filed on behalf of the Complainants contained unnumbered paragraphs.  A copy of the letter is attached as Exhibit A to the Answer.  Ohio Gas Company has inserted paragraph numbers.  References to paragraph numbers in this Motion to Dismiss are to those contained in Exhibit A to the Answer.] 

As a regulated gas distribution company, the Ohio Gas Company must provide reasonable and adequate service under the terms of its approved tariff.  R.C. 4905.22.  In this instance, Ohio Gas Company complied with the requirements of its tariff, and nothing in the Complaint suggests otherwise.  Because the Complaint does not allege any violation of the tariff provision regarding the extension of the service line, the Complaint fails to state a claim upon which relief may be granted.  Moreover, to the extent that there may be a dispute regarding the alleged failure of Ohio Gas Company to provide the Smiths with an estimate for the work before it was begun, Ohio Gas Company and the Smiths settled that dispute.  The settlement bars any additional unspecified relief.
The Complaint
In their Complaint, Christopher and Maggi Smith allege that they requested a service line extension.  They state that Mr. Smith requested “how much this would be” and was told by the person installing the line that “he did not know.”  Complaint at ¶ 4.  The Complaint then alleges that the Smiths “understood that there is a cost,” but did not expect it would be $4,018.  Id., ¶ 5.
The Complaint concludes, “The Ohio Gas Company should not have proceeded without telling us how much it was going to cost and should have given us a chance to shop around.”  Id., ¶ 6.
The Answer
In its Answer, Ohio Gas Company entered a denial and provided a copy of the Application for Gas Service provided to and signed by Mr. Smith.  Answer, Exhibit B.  As set out in the Application for Gas Service, the “Applicant shall contribute cost of the service line installation.”  In its Answer, Ohio Gas Company moved to dismiss the Complaint on the grounds that the Complaint failed to state a claim for relief and provided the cost and billing information on which the disputed charges are based.  
The Ohio Gas Tariff
[bookmark: _Hlk493505985]The service line installation requested by the Smiths is subject to tariff provisions. Set out in Third Revised Tariff Sheet 10 of Ohio Gas’s PUCO No. 1 Tariff.  That sheet provides, “The Ohio Gas Company may enter into a service line extension agreement with the applicant or applicants providing for the recovery of such amount, as Ohio Gas deems adequate to install that portion of the service line required to furnish gas service to the applicant.  The applicant shall be responsible for the entire cost of any service line required to furnish gas service on the applicant’s premises.”  Ohio Gas Company, PUCO No. 1, Third Revised Sheet No. 10, Page 3 of 3 (Oct. 1, 2001) (viewed at http://www.puco.ohio.gov/emplibrary/files/
docketing/tariffs/Natural%20Gas/Ohio%20Gas%20Company/PUCO%201.pdf).  
Ohio Gas Company Complied with the Requirements of its Tariff
Ohio Gas Company fully complied with its tariff in this instance.  In response to the application made by the Smiths, Ohio Gas Company installed 614 feet of service line.  Because a portion of the service line was outside the property line of the Smiths, Ohio Gas Company charged only for that portion that crossed the Smiths’ land, 574 feet of service line.  Affidavit of Doug Westhoven (attached to this Motion).  The charges were established in 2008 as the costs for the installation of the plastic service line at $7/foot.  Id.  Nothing in this transaction violates the terms of the Ohio Gas Company tariff concerning the installation of a service line.
In fact, the Smiths’ Complaint is directed solely to whether it was proper for Ohio Gas Company to proceed with the construction of the service line without providing them an estimate of its cost.  As the tariff language provides, however, Ohio Gas Company had no affirmative duty to provide a price quote before installation began.  Rather, it was obligated to install the line and recover the cost of doing so.
Further, the Smiths’ decision to request gas service from Ohio Gas Company belies the after-the-fact claim that they intended to shop around for alternatives.  If they intended to “shop around,” then they had the responsibility to inquire as to the price of the service before they filed the application to take service and designated the path for the line.  Certainly, had they asked for the cost of the line extension, that information was readily available before the construction work began.  But, Ohio Gas Company did not have an obligation to do the Smiths’ homework for them.
The Claim Should Be Dismissed Because Any Billing Dispute Concerning the Cost of Installation of the Service Line Was Resolved by Settlement 

To the extent that there may be a dispute regarding the alleged failure of Ohio Gas Company to provide the Smiths with an estimate for the work before it was begun, Ohio Gas Company in good faith resolved that dispute by offering the Smiths a $250 credit toward the cost of the line.  The Smiths accepted that resolution and cannot now seek additional unspecified relief.
[bookmark: _GoBack]After Ohio Gas Company installed the service line for the Smiths, the Company notified the Smiths that the bill for the installation would be $4,018.  Mr. Smith complained, and Doug Westhoven, an Ohio Gas employee, discussed the installation charge with Mr. Smith.  Following a series of calls in which Mr. Smith requested a reduction in the price for the service line installation to $6/foot, Mr. Westhoven received authorization to offer the Smiths a credit of $250 toward the cost of the installation to resolve the Smiths’ complaint.  See Affidavit of Doug Westhoven.  Mr. Westhoven made the offer to Mr. Smith in a telephone call on or about June 1, 2017.  The Smiths accepted and paid the balance of $3,768.  Affidavit of Doug Westhoven.
If there is no showing of fraud, a release of a cause of action for damages is an absolute bar to a later action on any claim encompassed within the release.  Haller v. Borror Corp., 50 Ohio St. 3d 10, 13 (1990), citing Perry v. M. O'Neil & Co., 78 Ohio St. 200 (1908).  To the extent that there is a legitimate dispute over the terms of a contract or its amount, the Smiths’ agreement to pay a lesser amount in exchange for terminating the dispute discharges claims alleged in the Smiths’ Complaint by settlement.  
The Commission Should Grant this Motion 
Because the tariff sets out the charges and the Smiths were not harmed by enforcement of the tariff, the Complaint fails to state a claim for relief under state law or Commission rules.  Further, the Smiths entered into a settlement of any outstanding claims regarding the installation of the service line when they were offered and accepted a credit toward the installation costs.  As a result, the Commission should dismiss the Complaint.
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