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______________________________________________________________________


Duke Energy Ohio, Inc. (“Duke”) has an energy efficiency and peak demand reduction (“EE/PDR”) portfolio compliance plan (“portfolio plan”) approved by the Public Utilities Commission of Ohio (“Commission”) that extends through December 31, 2016.  Under its portfolio plan, however, Duke’s cost recovery mechanism is only authorized through December 31, 2015.  Duke’s portfolio plan also only authorizes Duke to collect lost distribution revenue and shared savings through December 31, 2015.
On September 9, 2014, Duke filed an application in the above-captioned matter seeking to amend its current portfolio plan (“Application to Amend its Portfolio Plan”). More specifically, the Application to Amend its Portfolio Plan seeks Commission authorization to extend the authorization of its recovery mechanism and the collection of lost distribution revenue and shared savings for an additional 12 months ending December 31, 2016.[footnoteRef:1]  Comments and Reply Comments were filed on the Application to Amend its Portfolio Plan in December 2014 and January 2015, respectively.  A hearing was held in this matter on July 7, 2015.  Pursuant to the briefing schedule established by the Attorney Examiner at the conclusion of the hearing, Industrial Energy Users-Ohio (“IEU-Ohio”) submits this Initial Brief. [1:  Duke Ex. 1.] 

As provided by Substitute Senate Bill 310 (“SB 310”), the Commission should modify and approve Duke’s Application to Amend its Portfolio Plan and deny Duke’s request to extend its collection of shared savings through the end of 2016.  The Commission should also find that Duke’s Application to Amend its Portfolio Plan triggers the availability for Duke’s energy-intensive customers to opt out of Duke’s amended portfolio plan.
sb 310
	SB 310 became effective on September 12, 2014, and modified the law in Ohio regarding Ohio’s portfolio mandates.  SB 310 provides that if an electric distribution utility (“EDU”) has a portfolio plan in effect on the effective date of SB 310 (September 12, 2014), then the EDU must either continue its existing portfolio plan with no amendments through 2016, or seek an amendment within 30 days of the effective date of SB 310 (October 12, 2014).[footnoteRef:2]  Section 7(A) of SB 310 further provides that the Commission may neither review nor approve an application for a portfolio plan if the application is pending on September 12, 2014.  If an EDU did not file an application to amend the existing portfolio plan by October 12, 2014, the Commission may not “take any action” with regard to the existing plan except those “actions necessary to administer the implementation” of the EDU’s existing portfolio plan.[footnoteRef:3]   [2:  SB 310, Section 6.]  [3:  SB 310, Section 7(B).] 

	If an EDU files an application seeking to amend its portfolio plan, SB 310 provides the EDU’s energy-intensive customers the ability to opt out of the amended plan.[footnoteRef:4] [4:  SB 310, Section 8.] 

argument
Duke seeks to amend its current portfolio plan
	Duke’s current portfolio plan was authorized on December 4, 2013, in Case No. 13-431-EL-POR.[footnoteRef:5]  The current portfolio plan extends through December 2016 but only provides for a cost recovery mechanism and authorization to collect lost distribution revenue and shared savings through the end of 2015.[footnoteRef:6]  Duke’s Application to Amend its Portfolio Plan demonstrates that Duke is seeking to amend its current portfolio plan to extend its cost recovery mechanism and its authorization to collect lost distribution revenue and shared savings for an additional 12 months through the end of December 2016.[footnoteRef:7]  Duke’s witness Duff further confirmed at the hearing that Duke’s Application to Amend its Portfolio Plan, if approved, would result in an amendment to its current portfolio plan.[footnoteRef:8]  Thus, it is beyond dispute that Duke seeks to amend the current terms of its portfolio plan. [5:  In the Matter of the Application of Duke Energy Ohio, Inc. for Approval of its Energy Efficiency and Peak-Demand Reduction Portfolio Programs, Case No. 13-431-EL-POR, Opinion and Order (Dec. 4, 2013) (hereinafter “2013 Portfolio Plan Case” or “2013 Portfolio Plan Order,” where appropriate); Duke Ex. 1 at 2.]  [6:  Duke Ex. 1 at 2; Tr. at 34-35.]  [7:  Duke Ex. 1 at 4.]  [8:  Tr. at 34-35, 43.] 



The Commission should modify and approve Duke’s Application to Amend its Portfolio Plan rather than dismiss it pursuant to Section 7(A) of SB 310
	By filing its Application to Amend Its Portfolio Plan on September 9, 2014, Duke has created a potential procedural problem because the provisions allowing for an amendment of the current portfolio plan were not effective until September 12, 2014.  As a matter of efficiency, the Commission should address the Application to Amend its Portfolio Plan as if Duke had properly sought an amendment to the current portfolio plan.  As a factual matter, the Application to Amend its Portfolio Plan was filed before October 12, 2014, thus meeting the filing deadline established by SB 310.  The alternative is a dismissal as required by Section 7(A) of SB 310.[footnoteRef:9] [9:  See also Ohio Partners for Affordable Energy’s Motion to Intervene and Motion to Dismiss and Memorandum in Support (Sep. 30, 2014).] 

The Commission should not authorize Duke to collect a shared savings incentive from customers in 2016
	If the Commission does not dismiss Duke’s Application to Amend its Portfolio Plan, the Commission may, and in this case should, modify the mechanism requested by Duke to remove the provision that would permit Duke to recover shared savings.  
	Initially, Duke acknowledges that its ability to collect shared savings in 2016 is a moot issue if the Commission upholds its Finding and Order in Case No. 14‑457‑EL‑RDR (which is pending on rehearing).[footnoteRef:10]  In that decision, the Commission held that Duke could not rely on banked savings from prior years to claim a shared savings incentive in a subsequent year.[footnoteRef:11]  Duke’s witness Duff testified that it would not be able to meet or exceed the 2016 benchmark without reliance on banked savings.[footnoteRef:12]  Accordingly, unless the Commission reverses its Finding and Order in Case No. 14‑457‑EL‑RDR regarding the use of banked savings to calculate a shared savings incentive, Duke’s request to extend the recovery of shared savings into 2016 is a moot issue.  The Commission, therefore, should reject the provision of Duke’s Application to Amend its Portfolio Plan that seeks to extend its authorization to collect shared savings for an additional 12 months. [10:  Duke Ex. 3 at 9-10; Tr. at 40-41.]  [11:  In the Matter of the Application of Duke Energy Ohio, Inc. for Recovery of Program Costs, Lost Distribution Revenue, and Performance Incentives Related to its Energy Efficiency and Demand Response Programs, Case No. 14-457-EL-RDR, Finding and Order at 5 (May 20, 2015).]  [12:  Duke Ex. 3 at 9-10; Tr. at 40-41.] 

	Even if the Commission addresses the merits of Duke’s request, the Commission should still reject Duke’s request to extend the collection of shared savings through the end of 2016 because Duke’s request is unreasonable.  In the Application to Amend its Portfolio Plan, the only claim that Duke makes to support the continuation of the shared savings provision is that the net present value of the avoided costs associated with the energy and capacity achievements has been over 3.5 times the costs incurred to achieve those results.[footnoteRef:13]  By law, however, Duke is required to provide a cost-effective program.[footnoteRef:14]  The requirement to demonstrate prudent management of the compliance obligations should be an adequate “incentive” for Duke to reduce its portfolio compliance costs.  There is no reason for the Commission to find that a shared savings provision is necessary when Duke has demonstrated only that it is doing what the law requires it to do.   [13:  Duke Ex. 1 at 3.]  [14:  Rule 4901:1-39-04(A), Ohio Administrative Code.] 

	Additionally, Duke’s witness Duff testified that without authorization to rely on banked savings to calculate its shared savings incentive, Duke will operate its portfolio plan inefficiently in an effort to maximize its shared savings incentive.[footnoteRef:15]  However, Mr. Duff also testified that operating its portfolio plan programs inefficiently in an effort to maximize its shared savings incentive would have the potential to create additional and imprudent costs for customers.[footnoteRef:16]  Under these circumstances, Duke’s testimony demonstrates that it would be unreasonable to authorize Duke to collect any shared savings in 2016. [15:  Duke Ex. 3 at 9-10; Tr. at 36-38.]  [16:  Tr. at 36-38.] 

	In sum, the Commission should reject Duke’s request to extend its authorization to collect shared savings through the end of 2016 because the issue is moot and because Duke has failed to demonstrate that extending the authorization is just and reasonable.
The Commission should find that Duke’s Application to Amend its Portfolio Plan triggers the availability under SB 310 for Duke’s energy-intensive customers to opt out of the amended plan
If an EDU files an application to amend its portfolio plan, the Commission must either approve, or modify and approve, the application pursuant to Section 6(B) of SB 310.  Accordingly, if the Commission does not dismiss Duke’s Application to Amend its Portfolio Plan pursuant to Section 7(A) of SB 310, Duke’s portfolio plan will be amended under SB 310.
Section 8 of SB 310 further provides, “[b]eginning January 1, 2015, a customer of an electric distribution utility may opt out of the opportunity and ability to obtain direct benefits from the utility’s portfolio plan that is amended under division (B) of Section 6.”  For purposes of Section 8 of SB 310, “customer” is defined as a customer that takes service above primary voltage levels or a commercial or industrial customer that has made a written request for registration as a self-assessing purchaser pursuant to R.C. 5727.81 (i.e., the customer may self-assess the kilowatt-hour tax).[footnoteRef:17]  So that it is clear that the effect of Duke’s Application to Amend its Portfolio Plan triggers the customer’s right to accelerate the opportunity to opt out of the portfolio plan, the Commission should make an affirmative finding that eligible customers may opt out of the amended plan as provided by Section 8 of SB 310. [17:  All customers meeting certain voltage or usage levels will have the right to opt out beginning January 1, 2017.  R.C. 4928.6611.] 

conclusion
	The Commission should conclude that Duke is seeking to amend its portfolio plan pursuant to Section 6 of SB 310.  The Commission should also modify Duke’s proposed amended plan and should reject Duke’s request to extend its authorization to collect shared savings through the end of 2016.  Because an application to amend a portfolio plan results in an amended portfolio plan (as the Commission must either approve, or modify and approve), the Commission should also confirm that eligible customers may opt out of Duke’s amended portfolio plan immediately pursuant to Section 8 of SB 310.
Respectfully submitted,
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