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Motion Requesting the Recording of Depositions by other than Stenographic Means


Pursuant to Ohio Adm. Code 4901-1-12(B),  and Section 1.07 of the PUCO Docketing Information System Electronic Filing Manual and Technical Requirements Michael S Roote respectfully offers for the Commission's consideration the following Memorandum Reply (“Reply”) to Respondent's Memorandum Contra (“Contra”) regarding Complainant's Motion Requesting the Recording of Depositions by Other than Stenographic Means. (“Motion”)
REPLY MEMORANDUM 

Introduction of the Straw Man
1. The Contra includes at least ten
 different references that Complainant is proposing the depositions be taken without an Officer present. Respondent's contra includes such phrases as - “it appears he is proposing
”, “he (Complainant) may be proposing he administers
”, “Complainant appears to request leave
”, “Complainant's apparent request to administer
”, “Complainant's implicit request to forego
”, “Complainant's implicit request to record the Deposition himself
”.  These distortions of the actual positions taken in the Motion and the language of the Rule the Motion is based on, create a fictitious straw man - that the Complainant is requesting that Depositions occur absent a Court Officer.  The Contra then proceeds to delineate two arguments and include other arguments attacking the distorted position the Contra has created. But these distortions collapse when viewed alongside the actual Rule and the Motion. The Rule serving as the basis for Complainant's motion, makes no mention or provision for requesting a Deposition be taken without a Court Officer. Nor does the Memorandum prepared by Complainant in support of his Motion argue anything of the sort.

2.To prop up the distorted Rule the Contra has created, throughout the Contra, Respondent continually conflates the roles of the Court Officer who Administers the Deposition, and the role of the Stenographer who records the Deposition.  This is an attempt to confuse the Rule upon which the Motion is based.  But the actual text of the Rule addresses only the Stenographer role. Furthermore the Rule neither allows nor does the Memorandum filed in support of the Motion, advocate that the Complainant conduct the disposition(s) on his own. It must be noted that Contra ignores all of the actual arguments in the Complainant's Memorandum filed with the Motion. The Contra is a straw man argument.
The Body of the Reply
1. The Respondent delineates two arguments, A and B, to Complainant's Motion for Recording by other than Stenographic Means made pursuant to Ohio Adm. Code 4901-1-21(D) (“Rule”). The Reply will address those as well as the others (C) contained in the Contra. 

 Argument A 
“Complainant Fails to Identify the Relief Requested
”
Answer to A
1. Look to the Rule for the answer. The relief requested is inherent in the Rule.  The Rule can logically only exist to relieve the party filing the Motion of the burdensome requirement of providing a stenographer, by allowing the deposition to be recorded “by other than stenographic means
. The granting of the Motion, is the relief.
2.  The Rule clearly identifies that the choice of “other than stenographic means” is the purview of the Commission. The Rule states “in which case the order shall designate the manner of recording the deposition.
”  The Order is written by the  Commission Attorney-Examiner. He will select the manner of recording the deposition. Given the Attorney-Examiner's expertise and experience, this makes good sense.   
Argument B
 “Depositions Must Be Administered and Recorded by a Neutral Third-Party.” 
Answer to B
The Rule serving as the basis for Complainant's Motion, makes no mention or provision for allowing a motion requesting a Deposition be taken without a Court Officer who is a Neutral Third Party. Likewise, nowhere does the Motion or its Memorandum propose the Deposition be taken without a Court Officer who is a Neutral Third Party. As in the case of selecting the manner of recording, the Commission has the authority to appoint the person taking the Deposition
. Given the Attorney-Examiner's expertise and experience, this makes good sense and Complainant encourages the Attorney-Examiner to do so to preempt Respondent's objections to someone Complainant might offer.       
C. Other Spurious Arguments scattered throughout the Contra 

1. “His concerns about Costs are irrelevant
”
Respondent introduces an argument about cost by noting “instead, he (Complainant) complains about the cost of hiring a court reporter...
” then using footnote 11 to argue “His concerns about cost are irrelevant
.”  Again, look to the Rule for an answer. The Rule clearly declares cost as relevant by including the following language “If such an order is made, any party may arrange to have a stenographic transcription made at his or her own expense.”.(italics added) 
2. “The Commission has no authority to award costs 
”. 

Continuing in footnote 11, Respondent then argues “the Commission has no authority to award costs.” which has already been acknowledged by the Commission in its order issued 6/25/2021. But the Rule, and this Motion are about avoiding costs, not awarding costs after the fact.
3. “Accurate and Trustworthy
” 
Respondent states “CEI notified Complainant on September 23, 2021 that it did not consent to the videorecording
”. To justify his reasoning Respondent expresses concern about whether anything other than a court recorder will yield a record that is “accurate and trustworthy.
”   

Again look to the Rule. - this time for a remedy -  “If such an order is made, any party may arrange to have a stenographic transcription made
.”  Additionally the Commission may assuage any concerns about ensuring the recording is “accurate and trustworthy” by appointing someone of his choosing to conduct the deposition
.   
CONCLUSION
Comparing the distorted arguments in the Contra to the actual positions taken by the Motion, the Reply reveals that the Contra's arguments are specious.  Also contrasting of the actual Rule language that is the basis of the Motion, illuminates Respondent's attempt to confuse the Stenographer, who records the Deposition, with the Court Officer, who conducts the Deposition.  Additionally, nothing in the Contra contests any of the actual arguments in the Complainant's Memorandum filed with the Motion. The Contra presents no valid arguments. Therefore, the Motion must be granted.
.
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