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I.
INTRODUCTION

In this proceeding, Duke Energy Ohio, Inc. (“Duke”) seeks to collect more than $52.8 million from electric customers and $7.4 million from gas customers.  The amounts represent Duke’s claimed costs associated with grid modernization (also known as “SmartGrid”) for 2013.
  At the same time Duke is disconnecting customers at a rate at least double that of other electric utilities,
 its self-healing teams may not be providing all the benefit that they should for customers.
On December 31, 2014, the Office of the Ohio Consumers’ Counsel (“OCC”) filed the testimony of James D. Williams.  Mr. Williams’s testimony expounded on concerns OCC raised in its comments filed earlier in this case.
  The concerns included the inadequate performance by Duke’s SmartGrid in limiting the number of customers affected by outages,
 the high number of Duke’s customers who have been disconnected for nonpayment since deployment of Duke’s SmartGrid began,
 and the number of customer bills that contained estimated – instead of actual – usage.

On January 5, 2015, Duke filed a motion to strike the portion of Mr. Williams’s testimony from pages 10 through 19.
  Although those pages of the testimony address two issues (disconnections and estimated bills), Duke’s motion also gratuitously opines on the issue of self-healing teams.
  Further, Duke appears to ask the Public Utilities Commission of Ohio (“PUCO”) to strike only a portion of the testimony dealing with disconnection.
  But page 19 also includes part of the discussion regarding estimated bills, and thus the scope of Duke’s motion to strike is unclear.  Duke has asked for expedited treatment of its motion.

Duke’s arguments to strike Mr. Williams’s testimony are flawed and without merit.  Further, Duke has filed rebuttal testimony – in the form of “supplemental direct testimony” – addressing the very issue(s) it wants stricken from Mr. Williams’s testimony.
  Both sides of the issues are now before the PUCO, which should weigh all the evidence before rendering a decision in this case.  Hence the PUCO should deny Duke’s motion to strike.
II.
DISCUSSION
A.
The PUCO should deny Duke’s motion to strike because it contains superfluous material that has no bearing on its motion and it lacks specificity.

Duke seeks to strike pages 10 through 19 of Mr. Williams’s testimony, yet in much of the motion Duke pontificates on other matters.  For instance Duke uses its motion to rebut Mr. Williams’s recommendations on self-healing teams, a matter that is not germane to its motion to strike.  Duke claims that Mr. Williams’s recommendation regarding self-healing teams is “of no avail in this proceeding” because, Duke contends, it agreed to the recommendation in a previous case.
  But in the Order in that proceeding, Duke was not only required to track and report on certain non-cost metrics, it also was required to “identify causes of failures, to the extent feasible, and corrective action taken to correct the cause of failure to avoid future failure of self-healing teams.”
  Mr. Williams pointed out that Duke has not done this.
  He also recommended additional reporting requirements.

Further, Mr. Williams discussed self-healing teams on pages 5-9 of his testimony, which is outside the scope of the motion to strike, i.e., pages 10 through 19.  Duke’s complaints regarding Mr. Williams’s testimony on the self-healing teams are self-serving, an attempt to brief the issue prior to the evidentiary hearing, and superfluous to the motion filed by Duke.  The PUCO should ignore Duke’s pointless remark. 

In addition, Duke’s motion lacks specificity and is overly broad.  The pages of Mr. Williams’s testimony that Duke seeks to have stricken – pages 10 through 19 – primarily address the extremely high number of customers who have been disconnected for nonpayment, and how that relates to Duke’s SmartGrid deployment.  But page 19 also contains a portion of Mr. Williams’s testimony concerning the number of estimated bills that Duke issued in 2013.  That discussion concludes on page 20, and would be incomplete without the testimony on page 19.  Striking all of page 19 – including the discussion of estimated bills – does not make sense.
 Nevertheless, Duke’s motion explicitly asks the PUCO to strike “pages ten through nineteen” of Mr. Williams’s testimony.
  It is unclear from the motion whether Duke is asking the PUCO to strike the portion of page 19 that discusses estimated bills or just the portion related to disconnections.  The motion lacks specificity, and should be denied.
B.
The issue of Duke’s use of advanced meters to disconnect customers by remote control is relevant to this case because Duke may be using advanced meters to infringe customers’ rights contained in the PUCO’s rules.

The main target of Duke’s motion to strike is the discussion in Mr. Williams’s testimony regarding the extremely high number of Duke’s customers whose service has been disconnected for nonpayment.  Duke argues that this portion of Mr. Williams’s testimony is irrelevant because it (1) does not show that the disconnections relate to grid modernization, (2) does not point to any customer complaint or other reason to believe Duke does not comply with the PUCO’s disconnection rules, and (3) “was offered by OCC in another proceeding before the Commission where it was likewise irrelevant.”
  The PUCO should deny Duke’s motion.  
The matter of relevance is generally construed broadly.  The Ohio Supreme Court has stated that “[e]vidence is relevant if it has any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.”
  The federal system takes the standard for relevance even further: “Whether evidence is highly relevant or just a little relevant, it is relevant nonetheless.”
  Duke’s arguments that the extremely high number of Duke’s customers whose service has been disconnected for nonpayment is irrelevant to this case are flawed.
First, Mr. Williams made a direct connection between the extremely high number of Duke residential customers whose service has been disconnected for nonpayment and the deployment of advanced meters in Duke’s territory.  The chart on page 13 of Mr. Williams’s testimony shows a steady increase in the number of Duke residential customers who were disconnected for nonpayment between 2009 and 2014.  Mr. Williams noted that this coincides with the beginning of Duke’s advanced meter deployment in 2009.
  And the increase began well before the PUCO’s December 2011 order in Case No. 08-1229-GA-COI, which Duke asserts is the cause of the increase.
  Thus, Mr. Williams’s testimony establishes that there is a direct connection between Duke’s deployment of advanced meters to residential customers and the extremely high number of Duke customers who have been disconnected for nonpayment.
Second, Mr. Williams definitively stated that he has concerns that Duke is not giving residential customers appropriate notice of disconnection.  On pages 14 and 15 of his testimony he discussed the fact that a report Duke filed with the PUCO shows that Duke issued no final notices to customers in June, July, August and September of 2013 and May of 2014.  And yet, Duke disconnected customers for nonpayment during those months.
  Mr. Williams pointed out that R.C. 4933.122 requires Duke to provide reasonable notice of rights and remedies that are available for residential customers prior to disconnecting for non-payment.
  And he noted that Ohio Adm. Code 4901:1-18-06(A) requires Duke to provide advance notice at least fourteen days prior to disconnection.
  Thus, Mr. Williams has reason to believe that, in some cases, Duke’s use of the remote disconnection function of the advanced meters may not comply with Ohio law and PUCO rules.
  
Third, Duke’s statement regarding the offering of Mr. Williams’s testimony in the 14-841 case is no basis to determine its relevance here.  Many issues can overlap among proceedings, and thus be relevant in several cases.  Further, Duke’s opinion that Mr. Williams’s testimony in the 14-841 case “was likewise irrelevant” is just that – Duke’s opinion.  
More telling is the fact that Duke did not challenge the relevance of Mr. Williams’s testimony in the 14-841 case.  Duke did not file a motion to strike any portion of Mr. Williams’s pre-filed testimony, and did not object to the relevance of any part of Mr. Williams’s testimony during Duke’s detailed cross-examination of Mr. Williams in that proceeding.
  While Duke may want to determine what is relevant in a proceeding, that is the purview of the Attorney Examiner, not Duke.  

Nevertheless, if Mr. Williams’s testimony on disconnections was similarly (i.e., “likewise”
) irrelevant in both this proceeding and the 14-841 case, as Duke argues, then the testimony should be similarly relevant to both proceedings.  The testimony was not stricken in the 14-841 case, and should not be stricken here.  
Further, Duke has already filed what amounts to rebuttal testimony on the disconnection issue in this case.  The testimony of Mitchell Carmosino, filed by Duke on January 7, 2015, responds to many of the arguments set forth in pages 10-19 of Mr. Williams’s testimony.
  In fact, that is the stated purpose of Mr. Carmosino’s testimony.
  
Both sides of this issue are now before the PUCO, which should weigh all the evidence before rendering a decision in this case.  The PUCO should deny Duke’s motion.
C.
Duke’s mere disagreement with Mr. Williams’s data concerning the number of estimated bills received by customers is no basis to strike Mr. Williams’s testimony on the issue.

If, in fact, Duke is seeking to strike Mr. Williams’s testimony concerning estimated bills, Duke has not presented a basis to support its motion.  Duke’s sole argument against the relevance of estimated bills in this proceeding is that Duke “does not agree with the OCC that this is a relevant issue.”
  Mere disagreement with an opposing party’s position is not a reason to strike testimony.
In his testimony, Mr. Williams noted that the estimated bills are a sign that Duke’s SmartGrid may not be working properly.
  Given that customers are paying for Duke’s SmartGrid deployment, they should be assured that the system is working properly.
  This is highly relevant to this case.

And, as with the other aspects of Mr. Williams’s testimony, Duke has filed rebuttal testimony – of two witnesses – regarding this issue.
  The PUCO should deny Duke’s motion to strike.
III.
CONCLUSION

Duke presents flawed and meritless arguments regarding the relevance of pages 10 through 19 of Mr. Williams’s testimony.  The PUCO should be concerned that Duke is using the PUCO’s December 2011 order in a gas case – Case No. 08-1229-GA-COI – as an excuse to increase the number of residential electric customers who are disconnected for nonpayment.  And the PUCO should be concerned that Duke may be using advanced meters installed through SmartGrid deployment – and paid for by consumers ​– to circumvent residential customers’ rights.  To protect consumers, the PUCO should deny Duke’s motion to strike, and should thoroughly examine all of the issues raised by OCC in this case.
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