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MEMORANDUM CONTRA THE PUCO STAFF’S MOTION TO INDEFINITELY SUSPEND THE PROCEDURAL SCHEDULE 

BY

THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL

I.
INTRODUCTION
Ohioans should be refunded millions of dollars of unlawful transition charges collected from them by Ohio Power Company (“AEP Ohio”) through its Retail Stability Rider (“RSR” or “unlawful transition charge”).  The Supreme Court of Ohio directed the Public Utilities Commission of Ohio (“PUCO”) to determine how much customers have over-compensated AEP Ohio through the unlawful transition charge and to “offset the balance of deferred capacity costs by the amount determined.”
  Every day the PUCO’s determination is delayed means that consumers are paying more for electric service than they should.  AEP Ohio itself filed a letter asking the PUCO to avoid an indefinite suspension of the remand proceeding.  
On August 29, 2016, the Attorney Examiner issued an Entry setting a procedural schedule for these cases.  Per the schedule,
 AEP Ohio filed testimony on October 4, 2016 and the Office of the Ohio Consumers’ Counsel (“OCC”) and Ohio Energy Group (“OEG”) filed testimony on October 18, 2016.  The Entry set October 25, 2016 as the deadline for the PUCO Staff’s testimony, and scheduled the hearing for these cases to be held on November 8, 2016.

On October 24, 2016 – one day before its testimony is due – the PUCO Staff filed a motion seeking an indefinite suspension of the procedural schedule in these cases.  The PUCO Staff claims that the stay is needed so that it “can explore a global settlement with all of the Parties in these cases.”
  The PUCO Staff also seeks an expedited ruling on the motion.
  

The PUCO should deny the PUCO Staff’s motion.  The PUCO Staff has not shown good cause for its motion, as required by Ohio Adm. Code 4901-1-13(A).  In fact, there is good cause for not granting the motion.  First, the Supreme Court issued its mandate, on May 3, 2016, for the PUCO to carry out its decision.  The Supreme Court's mandate should be respected and addressed now on remand.  Second, negotiations on a “global settlement” can continue (as they have) under the present hearing schedule.  The PUCO should not indefinitely suspend these cases, as the PUCO Staff has requested.  

II.
STANDARD OF REVIEW
Ohio Adm. Code 4901-1-13(A) states that a motion for a continuance of a public hearing may be granted upon good cause shown.  

III.
RECOMMENDATIONS
A.
The PUCO Staff has not shown good cause for its motion because an indefinite suspension of the procedural schedule in these cases would further delay the fulfillment of the Supreme Court’s decisions, which should be implemented promptly, to reduce the rates that AEP Ohio customers pay.
The Court’s decisions should be implemented promptly.  In April 2016, the Ohio Supreme ruled that the “non-deferral RSR revenues” were unlawful transition charges that could not be charged to customers.
  The Court ordered the PUCO to “adjust the balance of [AEP’s] deferred capacity costs to eliminate the overcompensation of capacity revenue recovered through the non-deferral part of the RSR during the ESP.”
  The Court remanded the case to the PUCO to determine that amount of overcompensation and to “offset the balance of deferred capacity costs by the amount determined.”

On May 6, 2016, OCC, OEG, the Kroger Company, and the Ohio Manufacturers’ Association Energy Group filed a joint motion for AEP Ohio to cease and desist collecting unlawful transition charges from customers.  After AEP Ohio filed a memorandum contra the motion, the PUCO issued an Entry requiring that the RSR be collected from customers subject to refund.
  Hence, although the RSR is being collected subject to refund, customers are still paying the same amount through the RSR that they paid six months ago when the Court found the non-deferral portion of the RSR was unlawful.  Customers have already been overcharged millions of dollars in unlawful transition charges.  

Further, there will be some customers who will not receive the refunds (or credits) due them, even though the RSR is being collected subject to refund.  Some customers have already paid unlawful transition charges but will not be AEP Ohio customers when the PUCO issues its decision for reasons that include customers who may have moved out of the service area. The group of customers also grows every day the PUCO does not issue its remand decision.

The PUCO Staff’s desire for a “global settlement” in these cases is understood.  However, it does not outweigh the need for the PUCO to issue a timely decision to minimize the damage that the collection of charges through the unlawful transition charge has inflicted on consumers.  There is an alternative to an indefinite stay: Negotiations can continue at the same time the hearing proceeds. The PUCO should deny the motion, allowing for the hearing process and the settlement process to proceed.  

B.
The filing of the PUCO Staff’s testimony could facilitate settlement efforts. 
Under the August 29 Entry in these cases, the PUCO Staff must file testimony by October 25, 2016.  Testimony has already been filed by AEP Ohio, OCC, and OEG in these cases.  Hence, the litigation positions of these three parties are already known.  But the litigation position of the PUCO Staff is unknown.  The litigation positions of the other parties can be considered by parties as they approach negotiations.  

Knowing the litigation positions of the PUCO Staff can assist parties in negotiations.  The Staff should file its testimony as directed by the PUCO Attorney Examiner, without extension.

IV.
CONCLUSION
The Supreme Court’s decisions should be implemented promptly.  The PUCO Staff has not shown good cause to indefinitely suspend the procedural schedule in these cases.   The PUCO should deny the motion and proceed with the prompt implementation of the Court's decisions, which will still allow for the settlement process to go forward.
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� In re Application of Columbus S. Power Co., Slip Opinion No. 2016-Ohio-1608, ¶ 40.  In a separate decision, the Court also remanded the capacity charge case, with directions that the PUCO address AEP Ohio’s arguments regarding inputs for calculating the capacity charges.  In re Comm. Rev. of Capacity Charges of Ohio Power Co., Slip Opinion No. 2016-Ohio-1607, ¶ 57.
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