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I.
INTRODUCTION 
On April 15, 2011, Ohio Edison Company, The Cleveland Electric Illuminating Company and The Toledo Edison Company (collectively, “Companies”) submitted both their 2010 Annual Alternative Energy Resource (“AER”) Status Report (“2010 Status Report”) and an Application for a Force Majeure determination with regard to the Companies’ 2010 in-state solar resource requirements (“2010 FM Application”).  In Entries dated May 6, 2011 and May 26, 2011, the Attorney Examiner in this proceeding established a comment period that allowed interested parties to submit, by June 27, 2011, initial comments on the Companies’ 2010 FM Application.  The Office of the Ohio Consumers’ Counsel (“OCC”) (jointly with Citizen Power (“Citizen”) (collectively “OCC/Citizen”)), The Commission Staff (“Staff”), The Environmental Law and Policy Center (“ELPC”) and The Solar Alliance (“SA”) each submitted comments.  Nucor Steel Marion, Inc. (“Nucor”) and The Ohio Energy Group (“OEG”) submitted comments on the Companies’ 2010 Status Report.  Pursuant to the aforementioned Attorney Examiner’s Entries, the Companies hereby submit their reply to these comments. 
II.
SUMMARY OF COMMENTS

Both OEG and Nucor focus their comments on the Companies’ 2010 Status Report vis-à-vis the 3% guideline set forth in R.C. § 4828.64(C)(3).  Inasmuch as this matter deals with cost recovery issues and the instant proceeding does not involve any cost recovery request, the Companies will address issues raised by Nucor and OEG in a future proceeding if deemed necessary.
  The other parties recommend, for differing reasons, that the Commission reject the Companies’ request for a force majeure determination.  With little support, those parties allege that the Companies did not make a good faith effort to comply with statutory benchmarks for renewable energy resources either because they (i) did not enter into long-term contracts for in-state solar renewable energy credits (“SRECs”)
; (ii) allowed their residential REC program to expire
; or (iii) did not construct their own solar facilities.
  As discussed below, none of these claims have merit and none are grounds for rejecting the Companies’ request for a force majeure determination.  Accordingly, for the reasons stated in their 2010 FM Application and in these reply comments, the Companies ask the Commission to grant their request for a force majeure determination with regard to their 2010 in-state SREC requirements.     
III.
FORCE MAJEURE STANDARD
R.C. § 4928.64(B) requires Ohio’s electric distribution utilities (“EDUs”) to provide a certain amount of their electric supply for their standard service offer from alternative energy resources.  The law provides for benchmarks starting in 2009, with the requirement gradually increasing until 2025 when at least 25% of such supplies must be provided by AERs.
  This requirement is not absolute, however.  In enacting the law, the General Assembly allowed an EDU to ask for a force majeure determination regarding all or part of its benchmark requirements.
  When making a force majeure determination, R.C. § 4928.64(C)(4)(b) sets forth the criteria to be considered by the Commission: 

…the commission shall determine if renewable energy resources are reasonably available in the marketplace in sufficient quantities for the utility or company to comply with the subject minimum benchmark during the review period.  In making this determination, the commission shall consider whether the [EDU] … has made a good faith effort to acquire
 sufficient renewable energy or, as applicable, solar energy resources to so comply, including, but not limited to, by banking or seeking renewable energy credits or by seeking the resources through long-term contracts.  Additionally, the commission shall consider the availability of renewable energy or solar energy resources in this state and other jurisdictions in the PJM interconnection regional transmission organization or its successor and the Midwest system operator or its successor.
  [Emphasis added.]  
Inasmuch, as the Companies met their out-of-state SREC requirements, the last criteria regarding the availability of SRECs in other jurisdictions is not relevant for purposes of this proceeding.  Further because of the scarcity of SRECs in 2009, the 
Companies did not have a reasonable opportunity to bank prior year SRECs.
  And, as more fully discussed below and in the Companies’ 2010 FM Application, 2010 vintage in-state SRECs were not available in sufficient quantities to allow the Companies to comply with 2010 in-state SREC requirements, notwithstanding the Companies’ good faith efforts to acquire them through long-term contracts and other means.  Therefore, the Companies respectfully request that the Commission approve their 2010 FM Application and grant their request for a force majeure determination.

IV.
REPLY COMMENTS
In reviewing all of the comments, some parties complain that the Companies have done too much,
 while others assert they have done too little,
 thus highlighting the tightrope the Companies must walk when trying to cost effectively comply with the rigorous statutory benchmarks for renewable energy resources in a severely constrained in-state SREC market.  This balancing act is made more difficult by the Companies’ increasing shopping levels.  As of March 31, 2011, the Companies average “switch” or “shopping” rate was 74% up 20% from March 31, 2010, and 48% from September 30, 2009.
  As shopping levels increase, the standard service load of the Companies is reduced, thereby, in effect, lowering the number of in-state SRECs needed to comply with the statutory benchmarks.
  And because recovery of the costs of SRECs is accomplished through a by-passable charge
, the higher the shopping levels, the fewer the customers over which compliance costs can be spread.  While certain of the commenting parties obviously ignore this reality, the Companies and their customers cannot afford to do so.  Therefore, shopping levels factor into virtually every decision involving the Companies’ REC compliance strategies – a factor that the Commission must keep in mind when evaluating the Companies’ request for a force majeure determination.  
As indicated above, the test for meeting the force majeure standard is clear, and it may not be expanded at the suggestion of the commenting parties.
  If the Commission determines that there were not enough in-state 2010 vintage SRECs available in the marketplace and the Companies have made a good faith effort to acquire them, the Commission must grant the Companies’ request for a force majeure determination.  As explained below, the Companies have met their burden and demonstrated these conditions.  Accordingly, the Commission must grant their request. 
A.
There Were Insufficient SRECs Available in the Marketplace in 2010.
As the Companies explained in their 2010 FM Application, the Companies sponsored four SREC Requests for Proposal (“RFPs”), solicited known suppliers for SRECs, contacted SREC brokers and participated in a number of SREC auctions.  They hired Navigant Consulting, Inc. (“NCI”), who possesses extensive experience with SREC RFPs, to assist them in procuring 2010 SRECs.  Indeed, the Companies asked NCI to conduct another RFP in 2011 in the hopes of obtaining any remaining 2010 vintage in-state SRECs. 
  Despite these extensive efforts, neither the Companies nor their experts could find any more 2010 Ohio SRECs in the marketplace.  Notably, none of the commenting parties dispute the fact that there simply were not enough 2010 Ohio SRECs available in the marketplace to allow the Companies to comply with the in-state SREC requirement.
  Instead, they separately claim that the Companies did not make a good faith effort to comply either because the Companies (i) did not obtain Ohio SRECs through long-term contracts;
 (ii) did not modify their Residential SREC program
; or (iii) did not fully evaluate the potential to build their own solar generation.
  However, none of the commenting parties present any argument or evidence that the Companies would have procured 2010-vintage SRECs through these means.  Therefore, these claims do not support a rejection of the Companies’ 2010 FM Application.
B.
The Companies Made a Good Faith Effort to Comply with 2010 SREC Requirements through Long-Term Supply Contracts. 
Both SA and ELPC argue that the Companies failed to make a good faith effort to comply with 2010 in-state SREC requirements because they failed to enter into long-term contracts with potential suppliers.  However, both SA and ELPC expand the statutory requirement beyond the General Assembly’s intent.  No where in R.C. § 4928.64(C)(4)(b) is there a prerequisite that an EDU must enter into long-term contracts for SREC supplies before a force majeure determination can be made.  Rather, R.C. § 4928.64(C)(4)(b) requires the EDU to seek SRECs through long-term contracts.  This the Companies did.  As the Companies explained in their 2010 FM Application, they had discussions with and received proposals from two large SREC suppliers for long-term SREC contracts.  However, neither potential supplier could provide enough in-state 2010 vintage SRECs to bring the Companies into compliance with 2010 requirements. 
  Therefore, entering into long-term contracts in 2010 would not have changed the fact that there were no more 2010 vintage in-state SRECs available for compliance with 2010 requirements.   
ELPC argues that the Companies waited too long to pursue long-term contracts
 and that the Companies were warned by other parties in 2009 that their compliance strategy would fall short in 2010.
  As a preliminary matter, the warning referred to by ELPC was not made in 2009 as claimed by ELPC, but was set forth in a March 9, 2010 filing.
  Therefore, even if the Companies had taken action on that date, they would have had to develop an RFP, negotiate a long-term SREC supply agreement, obtain approval from the Commission, and, based on the comments of ELPC, SA and OCC/Citizen, allow the supplier time to obtain financing and complete the project -- all within nine months.  Those commenting parties do not make any suggestion on how their pie-in-the-sky proposal could have been achieved.  At best, such an outcome is highly improbable and realistically, purely illusory.  Further, based on the discussions with the potential long- term suppliers that did take place, there is no indication that the outcome would have been any different had the discussions taken place earlier in the year - there still would not have been a sufficient supply of in-state 2010 vintage SRECs available through long-term contracts.  This is confirmed by the fact that Duke Energy Ohio, Inc. (“Duke”) cannot meet its 2010 in-state SREC requirement without modifying its benchmark,
 even though Duke has entered into long-term SREC supply agreements.
  Put simply, entering into long-term contracts would have done nothing to bring the Companies into compliance with 2010 in-state SREC requirements.  
There are other factors that also contributed to the Companies’ not pursuing long-term SREC agreements earlier than they did.  Both the Companies and their consultant, NCI, believed that the RFP process would generate significantly more in-state SRECs than it did.  Also, throughout much of the first half of 2010, the Companies were in the process of negotiating a settlement of their most recent Electric Security Plan Case (“2010 ESP Case”), which settlement was not adopted until August 2010.
  The solicitation of long-term SRECs was part of these negotiations and detailed provisions related to long-term SREC acquisition through an RFP process were included in the approved Second Supplemental Stipulation.  During the negotiations of that stipulation, the Companies discussed the process that they were to follow when entering into long-term contracts during the RFP process.  Given the details surrounding the procedures to be followed by the Companies when soliciting long-term SRECs as set forth in the Second Supplemental Stipulation submitted on July 25, 2010, and approved by the Commission in the 2010 ESP Case in an Order dated August 25, 2010, it would have been impractical and potentially harmful to the settlement process for the Companies to pursue long-term contracts on their own during those settlement discussions. 
  The Companies are now in the process of addressing implementation issues related to the RFP for such long-term contracts, having received the initial Commission Order modifying and approving the RFP process in June 2011.
  Unfortunately, some suppliers requested in that proceeding, and the Commission approved, the alteration of the ESP-2 Stipulation and the Companies’ proposed Purchase and Sale Agreement to allow delivery of annual SRECs to be unit-contingent or optional.
  Therefore, the Companies are again faced with the situation where they may not be able to rely on delivery of SRECs through long-term contracts, even if signed, to comply with their statutory benchmarks for renewable energy resources.
Finally, as discussed above, given the uncertainty surrounding the future levels of shopping customers within the Companies’ respective service territories
, as well as the declining price trend for such SRECs in other states within PJM, entering into large, long-term SREC supply agreements may not be the panacea that ELPC, SA and OCC/Citizen would have the Commission believe.  Such a strategy may cause over-compliance or over-priced SRECs, the costs of which must be borne by residential, commercial, and industrial customers such as Nucor and members of OEG.
    
In sum, in addition to the other activities described above, the Companies sought long-term contracts in an effort to fulfill their in-state 2010 SREC requirements.  However, for the reasons discussed above, entering into such contracts during 2010 would not have made a difference.  The end result would have been the same:  the Companies still would not have been able to comply with the 2010 requirement because 2010 vintage in-state SRECs were not reasonably available in the marketplace in sufficient quantities for the Companies to comply with the subject minimum benchmark during the review period.     
C.
Retaining the Residential Renewable Energy Credit Program Would Not Have Brought the Companies into Compliance with 2010 In-State SREC Requirements.
ELPC and SA both criticize the Companies for discontinuing their residential renewable energy credit (“REC”) program.  As an initial matter, the Companies did not discontinue the program.  Rather, the availability of the Residential REC program to new customers expired by its own terms on May 31, 2011, which expiration was supported by all other parties in the proceeding in which the program was approved.  Relevant to this proceeding, the program was open and available to all qualifying customers throughout 2010, so the expiration of the program in May 2011 had no impact on the ability or good faith efforts of the Companies to meet 2010 SREC benchmarks.  
While this should be dispositive of this issue, ELPC argues that the program is generating “a significant portion” of the Companies’ SREC requirements, even though the program is “flawed”,
  while SA believes the program to be flawed because the REC purchase price is re-set on an annual basis.
  As a preliminary matter, OCC helped design the Companies’ residential SREC program, which was approved by the Commission.
  If ELPC or SA had concerns with the design of the program, then they should have raised them in the proceedings in which the program was approved.  While the Companies may contemplate a new residential REC program, given the very limited participation to date (8 customers representing 51 SRECs) continuing the residential REC program may not contribute in any meaningful way toward meeting future REC requirements.  And given current economic conditions in Ohio, there is no evidence that there will be a significant rush by customers to build these resources even if the program is redesigned. 
  
D.
The Companies Sufficiently Evaluated and Rejected the Option to Self-Generate through Solar Resources.
ELPC argues that the Companies are “obligated to comply with the law through all means available, including by building [their] own generation as other utilities have chosen to do,”
 while Staff believes that the Companies did not “fully evaluate[] all reasonable compliance options.”  Specifically, Staff believes that “the potential to self-generate SRECs in response to [the Companies’] observations of a constrained S-REC market in Ohio was not fully evaluated.”
  As a preliminary matter, the issue before the Commission deals with 2010 SREC requirements.  Despite the fact that the Companies cannot legally build such facilities, it is also highly improbable that even if the Companies could build them, the lead time for completion of such a project would not have provided any 2010-vintage SRECs.  Further, ELPC places a greater burden on the Companies than is required.  As Staff has indicated, the Companies are only required to pursue all reasonable compliance options.
  In this instance, not only is the Companies’ construction of solar facilities unlawful and, therefore, not a reasonable compliance option, but any mandate by the Commission for the Companies to build solar facilities is also prohibited and would be unlawful and unreasonable.  Both ELPC and Staff apparently fail to recognize that the Companies operate under a different corporate separation plan than any other EDU in Ohio.    
1.
The Companies’ construction of solar facilities would be unlawful.
On June 22, 1999, the Ohio General Assembly passed legislation requiring the restructuring of the electric utility industry and providing for retail competition with regard to the generation component of electric service.  The legislation was signed into law on July 6, 1999 and codified in Revised Code Chapter 4928.   R.C. § 4928.17(A) expressly prohibits an electric utility from engaging, “either directly or through an affiliate, in the businesses of supplying a noncompetitive retail electric service and supplying a competitive retail electric service …unless the utility implements and operates under a corporate separation plan that is approved by the public utilities commission ….”  
As required by R.C. § 4928.31, the Companies filed a transition plan in Case No. 99-1212-EL-ETP.
  In that plan, approved by the Commission on July 19, 2000,
 the Companies provided an interim corporate separation plan that, in essence, required the divestiture of all electric generating assets, removing them from the regulated utilities and transferring them to FirstEnergy Corp.’s unregulated subsidiaries.
   
On July 2, 2008 in Case No. 08-777-EL-ORD, Commission Staff proposed a number of changes to the Ohio Administrative Code to effectuate newly enacted

Amended Substitute Senate Bill 221, including rescinding O.A.C. Section 4901:1-20-16, and revising and replacing existing Commission requirements in a new stand-alone chapter (namely O.A.C. Section 4901:1-37) to address electric utility corporate separation.  Although many of the changes were not substantive, the Commission

clarified in its September 17, 2008 Finding and Order that with the adoption of the new corporate separation chapter, each electric utility was required to file an application for approval of its corporate separation plan by June 1, 2009.  The Companies did so in Case No. 09-462-EL-UNC, but that filing did not affect the corporate structure or ownership of generating assets.
  The Commission approved this revised corporate separation plan without modification as part of the Companies’ 2010 ESP Case.

Based on the above events, the Companies have been operating as distribution companies owning no generating assets, as contemplated and required by their corporate separation plan.  If the Companies were to build and own solar generating facilities, such an action would be in violation of their Commission-approved corporate separation plan.  Moreover, it would be in violation of Ohio law.  
As already discussed, R.C. § 4928.17(A) prohibits a regulated entity from providing both competitive and non-competitive retail electric services unless the EDU’s corporate separation plan allows for it.  The Ohio Supreme Court made clear that electric generation service is a competitive service that “is not subject to commission regulation.”  Industrial Energy Users-Ohio v. Pub. Util. Comm., 117 Ohio St. 3d 486, 490 (2008).  Therefore, because (i) the Companies are distribution utilities that offer regulated distribution services; (ii) their approved corporate separation plan does not allow them to sell both competitive generation service and non-competitive services; and (iii) the Companies agreed as part of their transition plan that all generating assets would be transferred to an affiliate, the Companies’ construction of solar facilities would violate R.C. § 4928.17(A) and the Companies’ corporate separation plan.

Finally, such an action by the Companies would be in violation of their electric security plan approved by the Commission in the Companies’ 2010 ESP Case.  That plan sets forth how the Companies are to obtain electric service for their standard service offer.
  No where in that plan does it provide for the construction of solar facilities as a source for that electric service.    Moreover, the Supreme Court of Ohio determined that generation costs cannot be collected through distribution rates. 
  Since the Companies are electric distribution utilities and the Companies’ current ESP contains no reference to such generation facilities, it is unclear as to how the Companies’ investment incurred to build such solar generating facilities would be recovered by the Companies, even if they legally could build them, or how such facilities would have contributed toward meeting the Companies’ 2010 in-state SREC benchmark.   
In sum, for all of the above reasons, the Companies’ construction of solar facilities for purposes of fulfilling not only their 2010 in-state SREC requirements, but also any future requirements, is not a reasonable option for the acquisition of SRECs by the Companies, and the Companies’ consideration of such an option was limited by the foregoing restrictions.

2.
It is unlawful for the Commission to mandate the Companies to construct solar facilities.

As already noted, the Ohio Supreme Court confirmed in the case of Industrial Energy Users-Ohio v. Pub. Util. Comm., 117 Ohio St. 3d 486, 490 (2008), that it is “well settled that the generation component of electric service is not subject to commission regulation.”  Therefore, the Commission does not have the authority to force the Companies to build solar generation in order to comply with their SREC requirements.  In doing so, it would be tantamount to the Commission substituting its judgment for that of the Companies’ management, and attempting to manage the Companies’ day-to-day operations and business strategies.  As the United States Supreme Court recognized long ago in the case of Missouri v. Pub. Serv. Comm. Of Missouri, 262 U.S. 276,289 (1923), “while the state may regulate with a view to enforcing reasonable rates and charges, it is not the owner of the property of public utility companies, and is not clothed with the general power of management incident to ownership.”  The Ohio Supreme Court recognized this same principle in the case of Elyria Tel. Co. v. Pub. Util. Comm., 158 Ohio St. 441, 447-48 (1953) when it noted that a public utility “is still an independent corporation and possesses the right to regulate its own affairs and manage its own business, unless in doing so a situation develops which is inimical to the public interest.”  In light of the fact that the Ohio General Assembly found the deregulation of electric generation service to be in the best interest of Ohioans and rendered electric generation service a competitive service that was no longer regulated by the Commission, one would be hard pressed to find the construction of solar facilities to be inimical to the public interest.
 
In sum, the Commission is a creature of statute and can only regulate those matters authorized by statute.  Electric generation service has been rendered by the General Assembly a competitive retail electric service, which the Ohio Supreme Court has expressly ruled to be beyond the Commission’s jurisdiction to regulate.  Moreover, the construction of solar facilities is not required under R.C. § 4928.64.  Rather the statute requires a good faith effort to acquire SRECs in the marketplace.  Therefore, it would be unlawful, under both statutory and case law, for the Commission to force the Companies to build solar facilities in order to comply with their in-state SREC requirements.  
3.
It is not reasonable or prudent for the Companies to build solar generation.

Even assuming arguendo that the Companies could legally build solar generating facilities, such an action would not be reasonable or prudent at this time, especially given the fact that the Companies’ average “shopping” rate is currently 74%.  R.C. §4928.64 (B) provides that “an electric distribution utility shall provide from alternative energy resources, including at its discretion, alternative energy resources obtained pursuant to an electricity supply contract, a portion of the electricity supply required for its standard service offer under section 4928.141 of the Revised Code…”  (Emphasis added.)  R.C. §4928.64(E) further provides “[a]ll costs incurred by an electric distribution utility in complying with the requirements of this section shall be by-passable by any consumer that has exercised choice of supplier under section 4928.03 of the Revised Code.”  The Companies’ current, average published shopping rate is 74%, the highest of any utilities in the state.
  This shopping rate has increased 20% from March 31, 2010 and 48% from September 30, 2009.
  With the trend of increased shopping within the Companies’ service territories, the number of RECs needed to achieve the Companies’ statutory benchmarks will continue to be reduced.  Without knowing how much more shopping will take place in the near future in the Companies’ service territories, it would be short-sighted to require such a significant capital investment, and quite costly for the remaining non-shopping customers.  Moreover, as discussed above, the Second Supplemental Stipulation in the 2010 ESP Case provided for a long-term RFP process that when fully subscribed would cover nearly 100% of the Companies’ projected “open” position for in-state SRECs, again making the construction of solar facilities impractical and extremely risky.  
Throughout its comments, the ELPC compares the Companies to other utilities in this state.
  However, the Companies are different from the other EDUs in Ohio in at least two material respects.  First, as already discussed, the shopping levels within the Companies’ service territories are significantly higher than most of the other EDUs.  And second, the Companies are the only EDUs within the state that have divested their generation, thus making it unlawful for the Companies to build these facilities.  ELPC claims that the Companies’ decision to divest themselves of generation was a business decision and does not give the Companies the right to “shirk their responsibilities to comply with S.B. 221.”
  ELPC apparently fails to realize that (i) the law required the Companies to divest their generation; (ii) in accordance with that law, the Companies submitted a transition plan and a comprehensive corporate separation plan that was fully litigated and approved by the Commission; and (iii) the decision to divest was made over ten years ago (well before anyone knew of the alternative energy benchmarks that eventually were included within Senate Bill  221), and re-approved by the Commission just last year – after these requirements were known.  For ELPC to “Monday morning quarterback” and claim that the corporate structure was designed to allow the Companies to shirk their compliance responsibilities is outrageous and demonstrates just how desperate ELPC is to try to support a rejection of the Companies’ force majeure request.
E. A Request for An Assessment of Penalties Is Unlawful.
Even more outrageous is the request of ELPC, SA and OCC/Citizen for an assessment of penalties against the Companies.  These commenting parties all ask the Commission to assess penalties against the Companies for 2009 non-compliance because the Commission made their 2009 force majeure determination contingent on meeting revised 2010 benchmarks.  Yet, none of these parties explain exactly how the Companies were supposed to meet the revised benchmarks when there was an insufficient number of Ohio SRECs available in the marketplace to meet both the 2009 shortfall and the current 2010 requirements.   
The Companies take issue with this and other aspects of the commenting parties’ calculations of the penalty amount.  However, as discussed above, no such penalty is warranted because the Companies have demonstrated that they have met the criteria for a force majeure finding in 2010 as set forth in R.C. § 4928.64(C)(4)(b) and O.A.C. § 4901:1-40-06.  Moreover, before any penalties can be assessed, the Commission must provide notice and an opportunity for hearing.
  Therefore, an assessment of penalties in this phase of this proceeding is not appropriate.
F.
An Audit of the Companies’ AER by An Outside Auditor Is Not Warranted.

In its comments, Staff recommends that the Companies’ Rider AER be audited by an outside auditor. 
  The Companies submit that adoption of this recommendation is unnecessary.  The Companies have established an effective review process with Staff for recovery of costs through Rider AER, which has been working as designed.  Staff has access to information on the cost of RECs incurred through the bidding process.  The Companies incur Rider AER costs in their efforts to comply with the statutory benchmarks set forth in R.C. §4928.64.  The Companies do not believe it is necessary or cost-effective to employ an outside auditor to undertake the same review process that is already in place with the Staff.  Adoption of Staff’s recommendation will only increase the compliance costs that will have to be paid by customers. 
V.
CONCLUSION
In sum, the Companies have demonstrated that in-state 2010 vintage SRECs were not available in the market in sufficient quantities for the Companies to comply with their 2010 SREC benchmarks.  This is not in dispute.  Moreover, the Companies made a good faith effort and used all reasonable means to acquire sufficient 2010 SRECs, including a canvassing of the market through four separate RFPs, hiring an expert in SREC procurement, seeking long-term contracts and evaluating the prudence of entering into them at this point in the process given current shopping levels and the technology, price and volume risks that have existed both in 2009 and 2010.  Further, even if the Companies adopted all of the recommendations of the commenting parties and continued their residential REC program (which was in effect throughout 2010), entered into long-term contracts in 2010 and decided to build solar generation facilities – an option that the Companies believe is unlawful – the Companies would still not have been able to comply with the 2010 in-state SREC benchmarks without a force majeure finding.  

In light of the above, the Companies have met their burden and demonstrated that force majeure conditions as set forth in R.C. 4928.64(C)(4)(b) did indeed exist in 2010 with regard to their 2010 Ohio SREC requirements and, therefore, the Commission must approve the Companies’ Application and grant the Companies’ request for such a finding.  
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� Staff agrees with this assessment noting that the issues raised by Nucor and OEG should be addressed in other proceedings.  Staff Comments, p. 10.


� ELPC Comments, p. 11; SA Comments, p. 11.


� ELPC Comments, p. 17; SA Comments, p. 11.


� ELPC Comments, p. 15; Staff Comments, p. 10.


� R.C. § 4928.64(B)(2).


� R.C. § 4928.64(C)(4)(a).


� Notably, this law contemplates an EDU acquiring renewable energy credits, not generating them.


� Ohio Administrative Code (O.A.C.) Section 4901:1-40-06 mirrors these prerequisites by requiring an EDU to demonstrate that it pursued all reasonable compliance options, including, but not limited to, renewable energy credit (REC) solicitations, REC banking, and long-term contracts.  Therefore, the Companies’ discussion of compliance with R.C. § 4928.64(C)(4)(b) equally applies to compliance with O.A.C. § 4901:1-40-06. 


� It was not reasonable for the Companies to enter into long-term contracts in 2009 because of unacceptable technology and price and volume risks.  In 2009, technology was still evolving, making it difficult to adopt technology for the long-term.  Because of this risk, along with the cost of capital during the recession, prices for SRECs were at a premium – something that has been demonstrated through recent SREC prices.  Finally, it was unclear as to the number of SRECs that would be needed for the long-term because this was a new process and shopping for electric generation was rapidly increasing in the Companies’ service territories, making it difficult to project the Companies’ annual needs.  


� See e.g., Nucor Comments; OEG Comments.


� See e.g., ELPC Comments; OCC/Citizen Comments; Staff Comments; SA Comments.


� See summary of switch rates by Company which are attached as Exhibit A and as obtained from the Commission’s website.  As SA points out in its comments, the Companies are quickly approaching the point at which purchased SRECs will become superfluous and have to be resold.  (SA Comments, p. 8).


� See R.C. §4928.64(B).


� See R.C. §4928.64(E).


� The ELPC contends that the Companies must meet the standard definition of force majeure, which is “an event or effect that cannot be reasonably anticipated or controlled.” ELPC Comments at 1.  The analysis is not, as the ELPC suggests, whether events outside the utilities’ control rendered resources unavailable.  Rather, it is whether the resources are available in the marketplace, and whether the Companies made a good faith effort to acquire those resources. There is no basis to add or subtract from this statutory test.  Indeed, ELPC’s proposed modification is contrary to the express requirements set forth in R.C. § 4928.64(C)(4)(b) and O.A.C. §4901:1-40-06.  ELPC also claims that the Companies must use all means available ignoring the requirement that such means must be reasonable.  ELPC Comments, p. 2; O.A.C. Section 4901:1-40-06(A)(1).  


� The 2011 RFP generated an additional eleven 2010 vintage Ohio SRECs.  These eleven SRECs are associated with electricity that was generated in 2010. 


� See Staff Comments at 7 (SA “did not assert that Ohio S-RECs are reasonably available in the marketplace currently...”).


� SA Comments, p. 7; ELPC Comments, p. 11.  OCC/Citizen echoes the comments of ELPC at page 2 of their comments. 


� ELPC Comments, p. 17; SA Comments, p. 11.


� Staff Comments, p. 10; ELPC Comments, p. 15; SA Comments, p. 4.


� 2010 FM Application at 10.


� ELPC Comments at 13.


� Id., at 6.  


� ELPC Comments, fn. 20


� Duke is attempting to adjust its benchmark based on shopping levels, something that appears unlikely, given the plain meaning of O.A.C. Section 4901:1-40-03(B)(3).  In the Matter of the Application of Duke Energy Ohio, Inc. Concerning Its Advanced and Renewable Energy Baseline and Benchmarks and Its Ten Year Advanced Energy and Renewable Energy Benchmark Compliance Plan, Case Nos. 11-2515-EL-ACP and 11-2516-EL-ACP.


� The ELPC pointed out that Duke has entered into long-term, 15 year contracts and owns solar arrays in its service territory.  (ELPC Comments, p. 19.) 


� In the Matter of the Application of [the Companies] for Authority to Establish a Standard Service Offer Pursuant to R.C. § 4928.143 in the Form of an Electric Security Plan, Case No. 10-388-EL-SSO. 


� Contrary to ELPC’s claims, there is no way for ELPC to know what motivated the Companies to issue an RFP for a long-term supply agreement.  And even if by chance what they say is true, the issuance of the RFP was a topic of discussion during settlement negotiations and any reference to those discussions is improper and should be stricken from the record.  ELCP Comments, p. 13.


� The ELPC criticizes the Companies for not filing their application until December 2010.  However, the Companies were required to engage in a collaborative process with interested parties prior to filing their application.  The Companies did engage in this process during the fall of 2010, resulting in the filing of their application in December.


� In the Matter of the Application of [the Companies] for Approval of Request for Proposal to Purchase Renewable Energy Credits through Ten Year Contracts, Case No. 10-2891-EL-ACP (Finding and Order (June 8, 2011).


� See Exhibit A.


� While the Companies intend to conduct an RFP to acquire up to 5,000 future in-state SRECs through a long-term supply agreement, shopping levels, as well as technology, price and volume risks may limit any expansion of this supply source at this time.  It should also be noted that absent a reversal of position by the Commission, even this long-term contract will involve delivery risk, given the fact that the Commission modified the Companies’ requirement for a firm supply of SRECs to a conditional supply based on operation of the facility.  In the Matter of the Application of [the Companies] for Approval of Request for Proposal to Purchase Renewable Energy Credits through Ten Year Contracts, Case No. 10-2891-EL-ACP.


� ELPC Comments, p. 17


� SA Comments, p. 9


� In the Matter of the Application of [the Companies] for Authority to Establish a Standard Service Offer Pursuant to R.C. §4928.143 in the Form of an Electric Security Plan, Case No. 08-935-EL-SSO and In the Matter of the Application of [the Companies] for Approval of Residential Renewable Energy Credit, Case No. 09-551-EL-UNC.


� Although SA claims that a similar program in New Jersey generated significant results, given the minimal details surrounding this program that were provided by SA, it is difficult for the Companies to respond.  Not only are there no details surrounding the program design, but there is also no demographic, economic, or other relevant information to determine the type of customer that is participating in that program.  (SA Comments, p. 9.)


� ELPC Comments, p. 15.


� Staff Comments, p. 10.


� O.A.C. Section 4901:1-40-06(A)(1) also requires an EDU to pursue only reasonable compliance options.


� In the Matter of First Energy Corp. on behalf of [the Companies] for Approval of Their Transition Revenues, Case No. 99-1212.


� Id.


� The term "interim" denoted that the Companies' corporate separation plan was complete and in compliance with R.C. § 4928.17, but that the sizeable undertaking of divesting all of the Companies' generation assets necessitated additional time. The Commission approved a waiver of former Rule 4901:l-20-16(G)(3) regarding the unwinding of financial entanglements and divestment of assets, initially in its Opinion and Order in Case No. 99-1212-EL-ETP, and subsequently in its Opinion and Order in Case No. 03-2144-EL-ATA, which afforded the Companies the additional time needed to complete the divestiture of generation assets.


� See the Companies Corporate Separation Plan, filed in In the Matter of the Application of [the Companies] for Approval of a Corporate Separation Plan, Case No. 09-462-EL-UNC (June 1, 2009).


� In the Matter of the Application of [the Companies] for Approval for Authority to Establish a Standard Service Offer in the Form of an Electric Security Plan, Case No. 10-388-EL-SSO, Opinion and Order, p. 16 (Aug. 25, 2010).


� Id.


� Elyria Foundry Co. v. Pub. Util. Comm., 114 Ohio St. 3d 305, 315 (2007)


� See also, Village of St. Clairsville v. Pub. Util. Comm.., 102 Ohio St. 574, syllabus (1921) (the Commission does not have the “power to compel by order a gas company, which is not a pipe line company, to furnish a supply of natural gas to another company, to enable such other gas company to comply with its contract to supply a municipality and its inhabitants.”); Atchison, T. & S.F. RY. Co. v. Railroad Comm. of California, 173 Cal. 577, 583 (1916) (“to require a public utility to devote its property to a service which it has never professed to render is to take that property, pro tanto, and such taking cannot be justified except under the power of eminent domain.”) Id., at 585 (whether the company should extend its operations beyond its current service “is one of policy to be determined by its directors.”)


� See Exhibit A.  


� See id.  


� ELPC Comments, pp. 16, 18.


� ELPC Comments, pp. 15-16.


� R.C. § 4928.64(C)(2).


� Staff Comments, pp. 10-11. 
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