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MOTION TO INTERVENE

AND

MOTION TO SUSPEND AUTOMATIC APPROVAL OF THE APPLICATION

BY

THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL

The Office of the Ohio Consumers’ Counsel (“OCC”) moves to intervene in this case where VNC Enterprises, LLC (“VNC”) is seeking to acquire control of Nova Telephone Company (“Nova”),
 an incumbent local exchange carrier that provides telephone service to residential customers in the Nova and Sullivan exchanges.
  OCC is filing on behalf of Nova’s approximately 933 residential utility consumers.
  

In addition, OCC moves the Public Utilities Commission of Ohio (“Commission” or “PUCO”) to suspend the 30-day automatic approval of the Joint Application.
  As discussed herein, VNC and Nova (collectively, “Applicants”) have not demonstrated that the acquisition will promote the public convenience and result in the provision of adequate service for a reasonable rate, rental, toll or charge, as required by R.C. 4905.402(B).  There is nothing in the Joint Application to show that VNC has the expertise to operate a telephone company.  VNC’s experience as a telephone company is crucial because VNC may replace Nova’s upper management as early as three months after the transaction is completed,
 and replace other employees – apparently including technicians and customer service personnel – as early as six months after taking control of the company.
  This also contradicts the Applicants’ statement that the transaction will be “virtually transparent” to customers.

Further, the proposed transaction may affect rates that customers pay for service.  Although VNC claims that it will not seek any rate increases, it plans to “implement a ‘bundled’ price structure for current as well as future services.”
  This “bundled” price structure may adversely affect the rates that customers now pay for various services.

The reasons the PUCO should grant OCC’s Motion are further set forth in the attached Memorandum in Support.
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MEMORANDUM IN SUPPORT


I.
MOTION TO INTERVENE
This case involves the review of the reasonableness and lawfulness of the proposed acquisition of Nova’s telephone operations by VNC.  OCC has authority under law to represent the interests of all of Nova’s approximately 933 residential utility customers, pursuant to R.C. Chapter 4911.

R.C. 4903.221 provides, in part, that any person “who may be adversely affected” by a PUCO proceeding is entitled to seek intervention in that proceeding.  The interests of Nova’s residential consumers may be “adversely affected” by this case, especially if the consumers were unrepresented in a proceeding involving a change in ownership of their incumbent local telephone company.  Thus, this element of the intervention standard in R.C. 4903.221 is satisfied.

R.C. 4903.221(B) requires the Commission to consider the following criteria in ruling on motions to intervene:

(1)
The nature and extent of the prospective intervenor’s interest;

(2)
The legal position advanced by the prospective intervenor and its probable relation to the merits of the case;

(3)
Whether the intervention by the prospective intervenor will unduly prolong or delay the proceeding; and

(4)
Whether the prospective intervenor will significantly contribute to the full development and equitable resolution of the factual issues.

First, the nature and extent of OCC’s interest is representing Nova’s residential consumers toward ensuring that VNC’s proposed acquisition of Nova’s telephone operations, if allowed, would benefit residential consumers.  This interest is different from that of any other party and especially different from that of the Applicants, whose advocacy includes the financial interest of their stockholders.

Second, OCC’s advocacy for consumers will include advancing the position that the PUCO, if it authorizes the transaction, should ensure that residential consumers in Nova’s service territory will receive adequate service at just and reasonable rates, as required by Ohio law.  OCC’s position is thus directly related to the merits of this case that is pending before the PUCO, the authority with regulatory control of public utilities’ rates and service quality in Ohio. 
Third, OCC’s intervention will not unduly prolong or delay the proceedings.  OCC, with its longstanding expertise and experience in PUCO proceedings, will duly allow for the efficient processing of the case with consideration of the public interest.

Fourth, OCC’s intervention will significantly contribute to the full development and equitable resolution of the factual issues.  OCC will obtain and develop information the PUCO should consider to equitably and lawfully decide the case in the public interest. 
OCC also satisfies the intervention criteria in the Ohio Administrative Code (which are subordinate to the criteria that OCC satisfies in the Ohio Revised Code).  To intervene, a party should have a “real and substantial interest” according to Ohio Adm. Code 4901-1-11(A)(2).  As the residential utility consumer advocate, OCC has a very real and substantial interest in this case concerning the acquisition of a local exchange telephone company that serves residential telephone consumers in Ohio.  

In addition, OCC meets the criteria of Ohio Adm. Code 4901-1-11(B)(1)-(4).  These criteria mirror the statutory criteria in R.C. 4903.221(B) that OCC already has addressed and that OCC satisfies.

Ohio Adm. Code 4901-1-11(B)(5) states that the PUCO shall consider the “extent to which the person’s interest is represented by existing parties.”  While OCC does not concede the lawfulness of this criterion, OCC satisfies the criterion in that OCC uniquely has been designated as the state representative of the interests of Ohio’s residential utility consumers.  That interest is different from, and not represented by, any other entity.

Moreover, the Supreme Court of Ohio confirmed OCC’s right to intervene in PUCO proceedings, in ruling on an appeal in which OCC claimed the PUCO erred by denying its intervention.  The Court found that the PUCO abused its discretion in denying OCC’s intervention and that OCC should have been granted intervention.
  
OCC meets the criteria set forth in R.C. 4903.221, Ohio Adm. Code 4901-1-11, and the precedent established by the Supreme Court of Ohio for intervention.  On behalf of Nova’s residential consumers, the PUCO should grant OCC’s Motion to Intervene.

II.
MOTION TO SUSPEND AUTOMATIC APPROVAL OF THE APPLICATION
On June 18, 2010, the Applicants filed the Joint Application to change ownership pursuant to R.C. 4905.402.  Under R.C.4905.402(B), “[i]f the commission fails to issue an order within thirty days of the filing of the application … the application shall be deemed approved by operation of law.”  The Commission may suspend an application for a change of ownership under Ohio Adm. Code 4901:1-6-14(B)(2).
The Commission should issue an order to prevent the Joint Application from being deemed approved by operation of law.  The Applicants have not demonstrated that the acquisition will promote the public convenience and result in provision of adequate service for a reasonable rate, rental, toll or charge, as required by R.C. 4905.402(B).  

The Applicants claim that “VNC possesses the technical, managerial, and financial expertise and capabilities necessary to successfully manage and operate Nova.”
  Yet the Joint Application does not support this claim.  The managerial and technical information provided in the Joint Application does not show that VNC has any experience in operating a telephone company, and the Applicants have provided no financial information for VNC.  Such information would be part of a certification application under Adm. Code 4901:1-6-10(D), and should be required here.  

In addition, the transaction may adversely affect the rates that Nova’s customers pay.  The Commission should thus suspend the Joint Application.

A.
The Applicants Have Not Shown that VNC Has Managerial and Technical Expertise in Providing Local Exchange Service.
Nothing in the Joint Application shows that VNC has the expertise to operate a local exchange carrier.  The Applicants note that VNC does not provide telephone service in Ohio.
  Conspicuously absent from the Joint Application is any mention of any local exchange operations conducted by VNC in other states.  It appears that Nova is VNC’s first venture into local exchange service on a public switched network.  Although VNC apparently plans to eventually convert Nova’s current system to an Internet protocol-based system,
 VNC will still have to operate the current system in the interim.

VNC apparently does not have experience in providing local exchange service.  The only information about VNC in the Joint Application is that VNC is “a holding company that focuses on the acquisition of rural telecommunications companies with the intent of upgrading their infrastructures and services to better serve the rural communities served by those companies.”
  But “telecommunications” is a broad term, and the Joint Application does not specify the “telecommunications” service(s) in which VNC may have experience.

The biographies of VNC’s co-owners, Charles Mattingly, Jr. and Vincent Godinich, also do not provide assurance that VNC has any expertise in operating an incumbent local exchange carrier.  Mr. Mattingly founded, and later sold, a company called Prepaid Capital, LLC, which is described as “a telecommunications company….”
  But again there is no description of the telecommunications service Prepaid Capital provided.  His most recent venture appears to be as an Internet service provider, using wireless technology.
  Mr. Mattingly apparently has no experience operating a wireline telephone company.

The same holds true for Mr. Godinich.  In addition to his co-ownership of VNC, Mr. Godinich has his own consulting firm focusing on IP-network design and implementation.
  Mr. Godinich’s expertise also appears to be mostly in the wireless area, except for his involvement in some “wired” systems for several Texas public school districts.
  The Joint Application does not show that he has experience operating a local exchange company.

VNC’s lack of experience in local exchange operations is especially disconcerting given the shortness of VNC’s commitment to retain Nova’s current personnel.  VNC may replace Nova’s upper management as early as three months after the transaction is completed,
 and replace other employees – apparently including technicians and customer service personnel – as early as six months after taking control of the company.
  

Retaining current personnel for an extended period of time is important to ensuring a smooth transition from one owner to another.  In the recent Frontier-Verizon acquisition, the PUCO approved a commitment to retain managerial, technical and customer personnel in Ohio for 18 months after the merger’s close.  The PUCO noted:

The retention of key service employees, a local management head, and the preservation of operational and business offices shows a commitment to maintaining instate presence.  These measures are reasonable and effective steps to ensure transparent, seamless continuity of service.  The retention of local employees who are familiar with the network, facilities, and the local area should maintain service quality and avoid the service lapses that would ordinarily attend a learning curve required by new employees.

VNC’s short commitment for retaining current employees, coupled with the lack of VNC’s expertise in operating a telephone company as shown in the Joint Application, does not promise a “smooth, seamless transition” from Nova to VNC.
  

Given that VNC has not shown that it has expertise in operating a local exchange telephone company, the lack of a long-term commitment to retain current employees who are knowledgeable about Nova’s wireline telephone system and familiar with PUCO regulations is troubling.  The PUCO should suspend the Joint Application so that VNC’s managerial and technical expertise may be more fully examined.

B.
The Commission Should Examine VNC’s Financial Capabilities.
The Applicants assert that VNC has the financial expertise “to successfully manage and operate Nova.”
  Yet the Joint Application contains no financial information regarding VNC.

This is an important issue because VNC apparently will focus on replacing Nova’s current copper infrastructure with fiber.  The Applicants state that “VNC will focus on major infrastructure upgrades in order to deliver the services required to remain competitive in today’s world.  VNC believes that the future of all telecommunications lies in the ever increasing need for IP-based broadband access.”
  VNC’s plan is to upgrade Nova’s existing infrastructure, and has offered the following plan:

a.
undertake a detailed engineering analysis of the current central office and outside plant;

b.
replace certain electronics to achieve higher DSL data rates over existing copper plant;

c.
overbuild and extend current fiber optic trunk lines using “bonding” technology to push higher DSL data rates over existing copper;

d.
sectionally migrate from copper to all fiber plant; and

e.
offer high speed data, video and other available services to customers at time of migration.

This project sounds expensive, but the Applicants have not disclosed how VNC will finance the plan.  The Commission should suspend the Joint Application and require the Applicants to docket VNC’s financial information, so the PUCO and intervenors may review the financial information in order to determine whether VNC is financially capable of successfully operating Nova, as the Applicants allege.  

C.
The Proposed Transaction May Adversely Affect the Rates Customers Pay for Service.
VNC states that it has “no present or future plans to seek any rate increases.”
  But VNC makes no commitment that it will not seek to increase customers’ rates immediately or soon after the transaction is consummated.  Indeed, VNC plans to “evaluate the current pricing structure and implement a ‘bundled’ price structure for current as well as future services.”
  

This is at odds with Nova’s current price structure, and may adversely affect the rates customers pay.  Nova currently offers 13 custom calling features that may be ordered individually with stand-alone basic service.
  The monthly prices for individual features range from $0.00 for cancel call waiting to $3.70 for call waiting.  Nova also has 

a standard package consisting of Call Forwarding, Speed Call Short List and Call Waiting for $5.00 per month.  Customers can also package any of the features available for the full price of the first feature and 50 cents off each additional feature.  VNC’s move to a “bundled pricing structure” may alter the availability of individual features or Nova’s current packages, and thus may result in rate increases for some of Nova’s customers.

The proposed pricing structure may also be at odds with the requirement that incumbent telephone companies must offer stand-alone basic service.
  The “bundled pricing structure” planned by VNC would run contrary to this requirement.  The Commission should ensure that Ohio consumers are given the protection of Ohio law.

An increase in rates customers pay would not promote the public convenience.  For the PUCO’s purposes of considering whether to allow the acquisition of Nova, the Commission should suspend the Joint Application and examine whether the “bundled pricing structure” proposed by VNC would raise customers’ rates.

III.
CONCLUSION
The Commission should grant OCC’s motion to intervene in this proceeding.  In addition, the Commission should suspend the Joint Application for further examination of VNC’s qualifications to provide local exchange service.  The above discussion contradicts the Applicants’ statement that the transaction will be “virtually transparent” to customers,
 and that the transaction would promote the public convenience.  The 

Commission should not allow the Joint Application to be deemed approved by operation of law, given the paucity of information provided by the Applicants and the need to protect Ohio consumers.
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