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I.
INTRODUCTION

On November 30, 2009, Columbus Southern Power Company (“CSP” or “Company”) filed an application (“Application”) in the above-captioned case for renewable energy certification of its Conesville Generating Station Unit 3 (“Conesville”) as a biomass facility, as defined in Ohio Revised Code Section 4928.01(A)(35).  On December 30, 2009, the Office of the Ohio Consumers’ Counsel (“OCC”) intervened in the case and commented on the Application.  OCC’s primary concern is that CSP did not demonstrate it has a sustainable source of renewable fuel and should not be granted certification without such a demonstration.  This is important to consumers because the costs of any modifications to this plant will be passed along to the Company’s customers.  Without a sustainable source of fuel, the modifications completed will be wasteful and unnecessary because the plant will be unable to generate sufficient renewable energy to justify these costs.

On January 12, 2010, the Company filed a response to OCC’s intervention request and replied to OCC’s comments.  CSP objected to OCC’s intervention.
  In opposing OCC’s intervention the Company relied upon Ohio Administrative Code Rule 4901:1-40-04(F), which limits the time allowed for intervention and comments to within 20 days after an application for certification is submitted to the PUCO.  But this Rule was not in effect at the time the Application was filed, which means the Company’s reliance on it is misplaced.
  

Perhaps anticipating that its reliance on the Rule would be unavailing, CSP went on to claim that “OCC…waited more than two months to intervene.”  CSP thus declared the intervention “untimely” and opined that “The Commission should not reward these late comers by granting intervention.”
  We first note that CSP’s claim does not correspond to the facts of the case.  The time period between the date the Application was filed and OCC’s intervention was thirty days, not two months as CSP would describe time.

According to PUCO Rules, a motion to intervene is considered untimely in certain circumstances:

A motion to intervene will not be considered timely if it is filed later than five days prior to the scheduled date of hearing or any specific deadline established by order of the commission for purposes of a particular proceeding.

No hearing has been scheduled in this case.  No specific deadline for intervention was established in a Commission order.  OCC’s Motion to Intervene is timely and should be granted by the Commission.

II.
REPLY COMMENTS


A.
The Company’s Characterizations Of OCC’s Comments About A Combustion Facility Are Incomplete.

CSP states that OCC’s concerns as expressed in this case are “misguided.”
  Three issues, presented in OCC’s Motion, are addressed by the Company.  First, CSP states that “OCC claims that a combustion facility is not a renewable resource.”
  This is taken out of context by the Company.  OCC’s full concern is that the combustion facility should not be declared a renewable energy generating facility without being able to obtain a sustainable renewable resource for combustion.
  Without presenting specifics regarding the type or source of fuel that will be burned by the Company to generate renewable electricity, CSP is seeking to have Conesville, which CSP states is “currently…not consuming any renewable fuel,”
 certified as an eligible Ohio renewable energy resource generating facility.

A “renewable energy resource” is “energy” created by a facility only when certain types of renewable fuel are used as stated under R.C. 4928.02(A)(35).  The Commission simply cannot certify an electric generating facility as renewable without a specific, identifiable, sustainable renewable energy resource.  A facility, by itself, that has not proven its ability to generate energy using a renewable energy resource can not be certified as a “renewable energy resource.”

Once it is certified as renewable generating facility, any costs associated with modifying this plant could be costly to the consumers from whom the Company would 

seek payment.  The Company admitted in its response that it may be required to make physical modifications to the plant after conducting tests.
  If the renewable material the Company plans to use is unavailable, costs for plant modification could be incurred by consumers, but no renewable energy will result for their benefit.

In addition, the Company seeks certification prior to any modification or testing. In a response to a PUCO request for data, CSP states that “The plan is to initial test the renewable resource as early as 2010.”
  No testing has taken place and no supply of fuel has been purchased or identified.  Further, no modifications have been made.  According to the Company, Conesville currently burns non-renewable resources for electric generation.  Thus, with the information supplied by CSP so far, Conesville is currently not a renewable facility and it is uncertain that it will be able to function as a renewable facility in the future.

The Ohio Supreme Court has identified a generally accepted principle that a utility should not be credited with facilities as providing service unless the utility can show that the facility is actually used or useful in providing its public service.
 Until additional information is provided, OCC’s concerns about the Conesville station are well-founded, and the Commission should not grant certification to this facility. 


B.
The Commission Should Require CSP To Identify The Source And Sustainability Of All Fuel Procurement Activity Before Certification Is Awarded To This Plant.

Next, CSP counters the OCC assertion that the Company should demonstrate it 

has sustainable access to the fuel necessary to produce renewable energy by declaring that “CSP’s fuel procurement activity, including renewable fuels, is not an issue for certification in this case.”
  The Company then cites its own Application language that presents a general list of possible fuel in which it discusses the percentage mixture of biomass material.
  But the Company also raises, within the Application, the issue that fuel procurement could be a significant factor affecting its ability to produce renewable energy.  The Company’s presentation of Section G.10(a) of the Application includes a statement that, due to fuel availability, CSP cannot specify the renewable output: 

CSP is seeking to qualify the output of Conesville Plant based on Btu input that is produced from renewable fuels. Due to issues with fuel availability and market conditions CSP does not intend to certify a fixed percentage.

This concern is expressed again in a data response to the Commission staff.  The Company notes that initial testing may occur in April of 2010, but that this time frame is “subject to change based on fuel availability.”
  In a different section of the Application, CSP notes that the date in which fuel will be consumed at the plant depends on the general availability of the fuel.
 

Thus, fuel procurement is indeed an issue in this case, and an important element that should be considered as part of the certification process.  The Company itself raised the possibility, both in the Application and the data responses, that fuel procurement could significantly impact the Company’s efforts to generate renewable energy at this facility.  Therefore, the Commission should not grant certification of the Conesville station until the issues of fuel availability and sustainability are resolved. 


C.
The Commission Should Not Grant Certification Because The Facility Does Not Meet The Statutory Requirement Of Being Placed In Service On Or After January 1, 1998, As Required By R.C. 4918.64(A)(1).

Finally, CSP takes issue with OCC’s assertion that the “fuel-switching plan” does not involve a retrofit.
  A facility is not eligible for certification unless the original facility, or modifications or retrofits to the facility, have a placed-in-service date of January 1, 1998 or after.
  The PUCO rules define “placed-in-service” as the date when “a facility or technology becomes operational.”
  In a data response, CSP notes that the facility was placed-in-service in 1962,
 which is 36 years outside of the eligible period. To address this, the Company declares that “the consumption of the renewable fuel at the facility – the modification in fuel type – is the modification.”
  OCC does not agree that this potential fuel-switch is a retrofit.  Even if it was, the statutory requirement is that the facility must have a placed-in-service date of January 1, 1998 or later.  Without actually burning renewable material, there is no placed-in-service date other than the one presented by the Company, which is 1962.  As stated in OCC’s original comments, the facility simply does not meet the requirements presented in the law.  It should not be granted certification until and unless all requirements are met. 

III.
CONCLUSION

Legitimate and serious concerns about CSP’s attempt to certify Conesville as an eligible Ohio renewable energy resource generating facility have been presented in this case.  Consumers should not bear the cost of an uncertain experiment.  The PUCO must ensure the Company has sustainable access to appropriate renewable material prior to certification.  The fact that there has been no testing completed and no modifications to the plant that are currently operational render it out of compliance with basic, applicable statutory requirements.  The OCC asks the Commission not to grant certification to this facility based on the current information supplied by the Company.
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