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MOTION TO CONSOLIDATE 

BY

OFFICE OF THE OHIO CONSUMERS’ COUNSEL

The East Ohio Gas Company (“Dominion”) is seeking to increase the charges for natural gas distribution service for its 1.2 million customers by over 30 percent. The utility is also asking to charge consumers even more for planned capital investment– with added charges of $8.78 per month this year, increasing to as much as $29.69 per month in 2032. 
At or around the same time that Dominion filed its rate increase request, it also filed a separate case notifying the PUCO of its proposed merger with Enbridge.
 In its merger filing, Dominion indicates that the transaction does not require PUCO review or approval but acknowledges the PUCO may elect to review the transaction under its general supervisory authority.
 Dominion requests that the PUCO consider its transaction “without ordering any public hearing, evidentiary hearing, customer notice or other formal process.”

But the rates, terms and conditions of service to Dominion’s consumers may be impacted by the merger transaction in many ways, some known, others not. The merger may create efficiencies in operation or economies of scale, which could potentially reduce the need for the 30% rate increase to Dominion consumers. The merger could also reduce the need for investment funding on account of the size and strength of the new owner, Enbridge. But that can’t be known if the merger case is rubber stamped as Dominion requests and its review isolated from Dominion’s rate application. 

Given the potential effects of the Dominion’s merger with Enbridge on rates to be charged to Dominion consumers, OCC requests that the Public Utilities Commission of Ohio (“PUCO”) consolidate
 Dominion’s merger case (Case No. 23-972-GA-UNC) with its rate case (Case No. 23-894-GA-AIR, et al.). With consolidation, the PUCO can consider in one forum the proposed merger’s impacts on consumers and can accordingly set just and reasonable rates to Dominion’s consumers. 
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MEMORANDUM IN SUPPORT

I. INTRODUCTION
The East Ohio Gas Company (“Dominion”) is seeking to increase the charges for natural gas distribution service for its 1.2 million customers by over 30 percent.
 The utility is also asking to charge consumers to fund even more for future capital investments – with added charges of $8.78 per month this year, increasing to as much as $29.69 per month in 2032.
 
At or around the same time that Dominion filed its rate increase request, it also filed a separate case notifying the PUCO of its proposed merger with Enbridge.
 In its merger filing, Dominion indicates that the transaction does not require PUCO review or approval but acknowledged the PUCO may elect to review the transaction under its general supervisory authority.
 Dominion requested that the PUCO consider its transaction “without ordering any public hearing, evidentiary hearing, customer notice or other formal process.”

The merger approval Dominion seeks will shift control of Dominion from its parent, Dominion Energy, Inc. (“Dominion Energy”) to Enbridge. The merger may impact the rates, terms, and conditions of natural gas service to Dominion’s consumers in many ways, some known, others not known. For instance, the merger may create efficiencies in operation or economies of scale, which could potentially reduce the need for the 30% rate increase to Dominion consumers. The merger could also reduce the need for investment funding by Dominion consumers on account of the size and strength of the new owner, Enbridge. But that can’t (or won’t) be known if the merger case is rubber stamped (as Dominion requests) and isolated from review of Dominion’s rate application. 

Accordingly, the OCC requests that the PUCO consolidate
 Dominion’s pending merger case (Case No. 23-0972-GA-UNC) and its upcoming rate case (Case No. 23-894-GA-AIR, et al.). Examining whether the merger is consistent with the public interest is important. But also important is determining the financial and operational impacts of the merger on rates to be charged to Dominion consumers. 
The PUCO must fulfill its duty to set just and reasonable natural gas rates for Dominion consumers. Part of that duty requires accounting for the effects of the Dominion/Enbridge merger on rates to be paid by Dominion consumers. With consolidation, the PUCO can consider in one forum the proposed merger’s impacts on consumers and can accordingly set just and reasonable rates to Dominion’s consumers. 
II. ARGUMENT
A. The PUCO has authority to consolidate the merger proceeding with the rate case.

A motion for consolidation of a rate case with other commission proceedings should be granted when the completion and investigation of those other proceedings are necessary to address the rate case. Such is the case here where the Dominion merger proceeding must be addressed in the setting of just and reasonable natural gas rates for Dominion’s 1.2 million consumers.

For example, in Case No. Case Nos. 95-299-EL-AIR and Case No. 87-1307-TP-AIR, the PUCO consolidated the rate case with a PUCO ordered investigation. The PUCO determined that consolidation was appropriate to:

1. Investigate the companies’ overall financial condition concurrently with the rate case, and to identify outcomes and remedies other than those routinely applied during the rate case process.

2. Address rates and the implementation of measures to improve the quality of service concurrently. 
 
Notably, the PUCO ruled that the related case (the PUCO investigation) must be completed before the rates could be set in the rate case proceeding.

There is no dispute that the PUCO possesses ample authority under Ohio law and procedural rules to consolidate these proceedings. R.C. 4905.05 and R.C. 4905.06 equip the PUCO with broad supervisory powers over public utilities, including the crucial obligation to protect the public interest in setting just and reasonable rates. Even Dominion acknowledges the PUCO’s authority when it comes to the PUCO’s review of its merger application.

In addition, Ohio Civil Rule Rule 42(A)(1) expressly empowers courts to consolidate cases involving common questions of law or fact. It states: “The court may order a joint hearing or trial of any or all the matters in issue in the actions, it may order some or all of the actions consolidated, and it may make such orders concerning proceedings therein as may tend to avoid unnecessary costs or delay.” 
 This rule directly applies to PUCO proceedings under R.C. 4903.22, which mandates that the practice and rules of evidence in PUCO actions mirror those of civil actions in court.

The PUCO has clear legal authority to consider consolidating these cases, particularly because doing so would promote efficiency and serve the public interest in setting fair and reasonable rates. The PUCO should exercise that authority. 
B. To protect consumers and ensure that the full effect of the merger on consumers rates is accounted for, the PUCO should consolidate Dominion’s rate case with its merger case.

To protect consumers, the PUCO should consolidate Dominion’s rate and merger cases so the merger’s impact upon consumers can be analyzed, including the merger impact on utility rates charged to Dominion consumers. 
For instance, the PUCO, in examining the Dominion/Enbridge merger transaction, should be evaluating whether the merger will result in efficiencies in operation or economies of scale. That would be a benefit to Dominion consumers but that benefit will not be realized by consumers if not taken into account in setting future rates. Under Dominion’s proposed test year (January 1, 2023, to December 31, 2023) there is no accounting for potential efficiencies from the Dominion/Enbridge merger. Because the efficiencies would likely occur during the period when rates are in effect (2024 and after), it would be appropriate to consider such efficiencies in Dominion’s rate case where Dominion seeks to set the future rates its consumers should pay.  

Furthermore, relying on forecasts based on the previous owners’ assumptions may not reflect the new owners’ (“Enbridge”) future strategies for Dominion, potentially leading to overstated, unrepresentative rates that would unfairly burden consumers. For instance, Dominion’s capital spending levels are currently determined by Dominion Energy (its parent). Dominion has asked for approximately $4.1 billion in funds from consumers for its capital expenditure program and its pipeline infrastructure replacement program over the next six to seven years. That’s a lot of money to ask consumers to pay, especially when Dominion’s merger notice states that “Enbridge has the financial wherewithal to fund investments in system modernization and system expansion.”
 If that is true, it raises the question in the rate case of whether $4.1 billion is really needed to be collected from Dominion consumers. 
Additionally, once the merger is completed, Enbridge, not Dominion, will determine the deployment of capital. This fundamental shift in control could mean that Dominion’s currently proposed test year investment and expenditures may not reflect Enbridge’s priorities and actual capital needs. So again, rates could be set in this proceeding that may not be reflective of or representative of what is to occur post-merger. Consolidating both cases would at least enable the PUCO to consider whether Dominion’s rate application should be adjusted to take into account the impacts of the Enbridge transaction. 
A combined proceeding that allows for a comprehensive analysis of the merger’s impact on rates to consumers should facilitate the development of future rates to consumers that are based on complete and accurate information. Such a comprehensive, transparent and proactive approach is welcome where the PUCO identifies potential cost-saving synergies arising from the merger and optimizes rate structures to minimize cost impacts on Dominion’s consumers. Ultimately, consolidation safeguards consumers by reducing the risks of setting inaccurate rates for Dominion consumers based on pre-merger conditions that may not hold fast and true post-merger. 
Combining the cases also streamlines the process, saving time and resources for both the PUCO and stakeholders. Redundant evidence and testimony can be avoided, leading to a more efficient resolution for all parties involved. Additionally, consolidation fosters greater transparency by combining all relevant information into a single forum. This enhances public scrutiny, promotes informed participation, and strengthens the PUCO’s decision-making process.

III. CONCLUSION
Consolidating the merger and rate cases for Dominion is not simply a procedural move; it’s a critical step towards protecting Dominion’s consumers. Consolidation will facilitate reaching fair and reasonable rates for Dominion consumers that are representative of the post-merger conditions that the utility will be operating under. Consolidation will allow for transparent, informed decision-making where both the merger and future rates are considered at the same time. The PUCO should benefit from a consolidated proceeding where a big picture understanding of the merger’s financial and operational implications for consumers can be gained. For consumers, this means the PUCO would have before it all information needed to set just and reasonable rates for Dominion’s 1.2 million consumers. The PUCO should expeditiously grant this motion to consolidate. 
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