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I.
INTRODUCTION

AES has had trouble meeting the PUCO’s minimum reliability standards for electric service to consumers.
 In this case in 2019 and 2020, AES consumers waited longer than they should have for utility service to be restored. There is no dispute that this reliability failure is a violation of the PUCO’s minimum reliability standards, O.A.C. 4901:1-10-10(E) (“Rule 10”).
 But more importantly it means that AES did not provide adequate utility service to consumers, in violation of its obligation under R.C. 4905.22 to provide service that is adequate and in all respects, just and reasonable. 

Nonetheless the PUCO Staff, in a non-public, behind closed doors process, reached a settlement with AES without notice to OCC or other interested parties. And without OCC or interested parties having the opportunity to participate in the settlement. The PUCO Staff’s and AES’s secret negotiations violate Ohio law (e.g. R.C. 4901.12, R.C. 4901.13), Ohio Supreme Court precedent,
 and the PUCO’s three-part test for evaluating settlements.

Under the settlement, AES is required to pay a small $10,000 forfeiture plus an additional $20,000 for future violations of the reliability rules.
 These agreed-to forfeitures are little more than a cost of doing business for AES. The forfeitures provide little incentive for AES to comply with its legal duty to provide adequate service under R.C. 4905.22. Nor does the settlement incent AES to comply with the PUCO’s minimum reliability standards. The PUCO should reject the Settlement that absolves AES of its legal obligations to consumers and fails to protect consumers.
II.
STANDARD OF REVIEW

The standard of review for the PUCO’s evaluation of a settlement is well-settled. The Supreme Court of Ohio in Consumers’ Counsel v. Pub. Util. Comm’n.

approved the PUCO’s three-prong test for evaluating settlements.
 The criteria are:

1. 
Is the Settlement a product of serious bargaining among capable, knowledgeable parties? In this regard, the PUCO considers whether the signatory parties to the Settlement represent a variety of diverse interests.

2. 
Does the Settlement, as a package, benefit consumers and the public interest?

3. 
Does the Settlement package violate any important regulatory principle or practice?

 In Duff v. Pub. Util. Comm.,
 the Supreme Court of Ohio stated:

A stipulation entered into by the parties present at a commission hearing is merely a recommendation made to the commission and is in no sense legally binding upon the commission. The commission may take the stipulation into consideration, but must determine what is just and reasonable from the evidence presented at the hearing.

III.
ARGUMENT
A. The PUCO should reject the Settlement because it was not a product of serious bargaining among capable, knowledgeable parties.
Settlements that are reached prior to a case being docketed, where interested parties are excluded from negotiations, violate the letter and spirit of the PUCO rules and Ohio law. To be considered by the PUCO, settlements must be signed by two or more “parties” to a docketed case before the PUCO. O.A.C. 4901-1-30(A) requires stipulations for “the proposed resolution of some or all of the issues in a proceeding” to be signed by “two or more parties.” This rule is in keeping with R.C. 4901.12 and 4901.13 requiring that all documents and proceedings before the PUCO are public.
The PUCO’s settlement rule expressly governs settlements signed to resolve an electric utility’s noncompliance with the PUCO’s rules in O.A.C. Chapter 4901:1-10.
 For purposes of an electric utility’s compliance with these rules, a “proceeding” is synonymous with a docketed case before the PUCO.
 In cases like the present matter, a person (not PUCO Staff
) who files a pleading (Settlement) asking for the PUCO to accept a settlement to resolve its non-compliance with PUCO rules is a party upon filing.
 Crucially then, until a public filing is made with the PUCO, there are no “parties.” 
Upon filing there is at most one party – the electric utility that wants to resolve its noncompliance with PUCO’s electric service and reliability rules. The PUCO Staff never becomes a party. In fact, by PUCO rule, the PUCO Staff “is not considered a party to any proceeding.” (O.A.C. 4901-1-10(C)). Further, until a public, docketed case is opened, there are no “issues in a proceeding” to address through a settlement. Thus, a settlement that occurs prior to the docketing of a case defies the PUCO’s own settlement rules. Such is the case with the settlement filed in this case. 
Additionally, settlement agreements reached before a case is docketed violate Ohio law. Under R.C. 4901.12 “all proceedings of the public utilities commission and all documents and records in its possession are public records.” And under R.C. 4901.13, all hearings shall be open to the public.” These laws establish an open and transparent process at the PUCO. This extends to settlements that resolve utility issues of public concern for utility consumers, especially those whose rights may be bargained away. 
Specifically, the PUCO has incorporated the letter and spirit of these legal provisions in its procedural rules that govern the PUCO’s electric service and reliability standards. The PUCO procedural rules outline an inclusive settlement process within proceedings as follows: 
• PUCO Staff investigations: PUCO Staff investigates potential non-compliance and issues notices to the electric utility (alleged violator). (O. A.C. 4901:1-23-02 (A) and (B)). 
• Opening a Proceeding: PUCO may open a formal proceeding after a notice is served (O.A.C. 4901:1-23-05(A)). Notably, the rules don’t mention opening proceedings after settlements are signed. 
• Intervention: Anyone with a “real and substantial interest” can apply to intervene and become a party. (O.A.C. 4901-1-11 (A)(2)). 
• Settlement Discussions: The PUCO rules imply all parties should be notified to participate in settlement discussions, such as during pre-hearing conferences. (O.A.C. 4901-1-26 (A)(5–6) and (B)). 
• Stipulations: The rules also suggest that settlement negotiations and signings should not occur until the PUCO determines all parties through intervention rulings. (O.A.C. 4901-1-30 (A)). The rules reference “all joining parties” and “all non-joining parties” regarding stipulations. (Id.). They suggest parties choose to join or not to join – not that parties are excluded from the choice of joining a stipulation. (Id.).

In addition to being consistent with R.C. 4901.13, an inclusive reading of the PUCO’s rules governing the PUCO’s settlement process is consistent with the Ohio Supreme Court’s view of the PUCO settlement process.
 An agreement that arises from settlement talks from which an entire customer class is intentionally excluded violates the three-prong tests established by the PUCO and approved by the Court.

1.
PUCO Staff and AES’s exclusionary settlement violates the first prong of the PUCO’s three-prong test for settlements.
The Settlement violates prong one of the PUCO’s three-prong settlement test. OCC was deprived of a meaningful opportunity to participate in settlement negotiations to advocate for AES’s residential utility consumers. The Ohio Supreme Court has disapproved of settlement negotiations that exclude entire customer classes. In Time Warner AxS,
 the Court overturned the PUCO’s approval of an alternative regulation plan settlement for Ameritech Ohio, now known as AT&T. All competitive local exchange companies were excluded from participating in the settlement negotiations.
 Although the Court ruled on a different issue, it voiced “grave concerns” about exclusionary settlement discussions:

The partial stipulation arose from settlement talks from which an entire customer class was intentionally excluded. This was contrary to the commission’s negotiations standard in In re Application of Ohio Edison to Change Filed Schedules for Electric Service, case No. 87-689-EL-AIR (Jan. 26, 1988) at 7, and the partial settlement standard endorsed in Consumers’ Counsel v. Pub. Util. Comm. (1992), 64 Ohio St. 3d 123, 125-126, 592 N.E.2d 1370, 1373. … We would not create a requirement that all parties participate in all settlement meetings. However, given the facts in this case, we have grave concerns regarding the commission’s adoption of a partial stipulation which arose from the exclusionary settlement meetings.

The PUCO has itself acknowledged that “no particular customer class may be intentionally excluded from negotiations.”
 Yet this exclusion occurred in the present case, in violation Time Warner AxS.

The negotiations that led to the Settlement were conducted exclusively and in secret between AES and PUCO Staff.
 OCC was not invited to the settlement discussions to advocate for AES’s residential consumers.
 OCC was not even aware of the PUCO Staff’s notice of probable noncompliance regarding AES’s violation of the PUCO’s service reliability rules until the Settlement was filed to the public docket. The case was opened to the public with the filing of the Settlement.
 
After OCC learned of the Settlement and intervened in the case, AES and PUCO Staff did not rescind the Settlement. Thus, AES and the PUCO Staff had an unfair bargaining advantage over OCC, the state advocate for AES’s residential consumers who suffer from AES’s poor service reliability. The PUCO Staff and AES had already agreed to a small slap on the wrist forfeiture that does little to make sure AES is providing adequate service to consumers and meeting its statutory obligation under R.C. 4905.22. By the time the Settlement was made public and OCC intervened, there was little it could do to change the deal struck by AES and the PUCO Staff to make it beneficial to consumers. There was no serious bargaining when OCC entered the picture. 

AES and the PUCO Staff have the burden of proof to establish that the Settlement meets the three-prong test. The Settlement plainly violates prong one because there is no evidence that serious bargaining occurred. Indeed, how can there be serious bargaining when the consumers harmed by AES’s subpar service reliability have no seat at the table or come to the table after an agreement has been reached? There can’t be. And that neither AES nor the PUCO Staff presented any evidence to meet their burden of proving that serious negotiations occurred. There was no proof regarding:
· Whether any settlement meetings occurred;
· Whether any actual settlement negotiations occurred;

· Whether any settlement demands or offers were exchanged;

· Whether alternative proposals to the Settlement were discussed or considered; or
· Whether restitution for excessive outages was evaluated as a possible remedy.
Neither AES nor PUCO Staff presented evidence as to why, after OCC intervened in the case, they wouldn’t rescind the Settlement. That was the only fair course left to assure serious bargaining intended under the PUCO three prong test. Instead, they denied OCC a fair and equitable chance to represent consumers on a level playing field forcing OCC to negotiate after a deal had already been signed, sealed, and delivered. settlement.
 

For the foregoing reasons, the PUCO should reject the Settlement because it was not a product of serious bargaining among capable, knowledgeable parties.
B. The PUCO should reject the Settlement because it does not benefit consumers or the public interest.
The second prong of the three-prong test asks whether the Settlement benefits consumers and the public interest. In the present case, the PUCO should, among other things, consider the following: 

· AES’s violation of R.C. 4905.22 for rendering inadequate service over a two-year period of time;

· The seriousness of AES’s violation of the PUCO’s reliability standards; 

· AES’s overall noncompliance with the PUCO’s reliability standards;

· Whether the Settlement was likely to be effective in improving AES’s service to consumers or in acting as a deterrent to future violations; and
· Whether there are any mitigating circumstances for AES’s rule violations.

A review of these factors shows that the Settlement is wholly inadequate as a remedy for AES’s misconduct. The PUCO should therefore reject the Settlement because it does not benefit consumers or the public interest.

1. The Settlement does not benefit consumers nor the public interest due to AES’s inadequate service over a two-year time period, in violation of R.C. 4905.22.
The PUCO should reject the Settlement because it does not benefit consumers or the public interest. The forfeiture the PUCO Staff and AES agreed to in the Settlement is not enough either to compensate the victims (AES consumers) or to serve as a disincentive to providing sub-par utility service. AES continuously provided inadequate service over a two-year time period, in violation of R.C. 4905.22. AES’s consumers paid hefty rates during in exchange for AES’s electric service. AES’s continuous and sustained violation of R.C. 4905.22 for a two-year time period calls for a much greater forfeiture.
At first glance, AES’s failure to meet the PUCO’s minimum reliability standards would not be a serious matter because AES only missed the Customer Average Interruption Duration Index by a few minutes. First looks can be deceiving and so is the case here.

To ensure service reliability to consumers, the PUCO can impose a forfeiture of up to $10,000 per day for each day’s continuation of a violation.
 This violation continued for two straight years, or (365 + 365) = 730 days. The PUCO is authorized to fine AES up to (730 days x $10,000/day) = $7,300,000. These violations are a serious matter for the consumers who are receiving inadequate service.
In 2019, AES’s average restoration time for returning service to consumers after an outage exceeded the minimum PUCO Standard - Customer Average Interruption Duration Index - by 8.25 minutes.
 In 2020, AES’s average restoration time exceeded the minimum performance standard by 7.13 minutes.
 The Customer Average Interruption Duration Index is a minimum performance standard meant to ensure that consumers receive adequate service for the money they pay to the utility. This doesn’t mean that a single consumer had to wait seven or eight minutes longer to have service restored. To the contrary, this impacted all 500,000 residential consumers whenever an outage occurred. There were 11,089 outage events in 2019 and 10,315 outage events in 2020.
 AES exceeded this minimum standard, on average, for all outages for all consumers, for two straight years. AES’s performance is completely unacceptable. This was not an isolated incident. This was a pattern and practice of malfeasance for an extended time period. If ever there was a case for inadequate service being provided to consumers, this would be it. 
The Customer Average Interruption Duration Index measures average restoration time.
 This means that some AES consumers probably endured extended outages well beyond the PUCO’s minimum performance level. 
Electricity is an essential service. Consumers depend on reliable electric service for all aspects of their daily lives. The current record heat wave provides just one example of how important it is to have reliable electric service. Consumers working from home depend on reliable electric service for their livelihoods. Consumers on essential life support equipment depend on reliable electric service for their very lives.
AES missed the Customer Average Interruption Duration Index standard for two years in a row. Two years is a long time. It’s a long time for consumers to endure inadequate service from their utility, especially when the utility’s rates keep going up and up. Consumers are entitled to receive utility service that is adequate and just and reasonable in all respects. R.C. 4905.22. Consumers depend on the utility to fulfill its obligation to provide them reliable electric service in exchange for the rates consumers pay to the utility. This is known as the regulatory compact. AES did not live up to the regulatory compact for these two years 2019 and 2020.
 AES consumers bore the brunt of AES’s inability to provide adequate service. It’s a long time for AES to own up to its failure to meet its regulatory obligations.
In AES’s latest electric security plan case, AES argued that the PUCO should approve a new distribution rider allowing it to collect tens of millions of dollars because “the electric distribution utility is placing sufficient emphasis on and dedicating sufficient resources to the reliability of its distribution system.”
 AES was able to convince a bunch of parties (but not OCC) to that proceeding that the PUCO should approve its distribution rider allowing it to charge consumers up to $38 million in 2024 and up to $49 million in 2025 for reliability improvements.
 The PUCO approved the settlement over OCC objections, with residential consumers being forced to pay for 66% of the distribution rider charges.
 
On other fronts, the PUCO approved Phase I of AES’s Grid Smart under which AES consumers will pay $267 million over four years for increased reliability through 2025.
 And it doesn’t end there. AES is proposing to charge consumers even more for reliability under Phase II Smart Gid, with a $683 million, ten-year proposal.
 Again residential customers are being socked with 66% of the charges. 
 
These programs, some underway, some yet to be ordered or approved, are intended to address reliability and require AES consumers to pay up. But when it comes to the utility paying up, there is no similar push by the regulator. It’s time for that to happen. 
Based on the foregoing, the PUCO should find that the Settlement does not benefit consumers or the public interest based on the seriousness of AES’s rule violations.

2. The Settlement does not benefit consumers or the public interest based on AES’s failure to provide adequate service. 
AES’s failure to meet the Customer Average Interruption Duration Index was not a one-time incident. This case arises from AES’s failure to meet the standard for two straight years in 2019 and 2020.
 OCC witness Mr. Tinkham explained that AES also failed to meet the Customer Average Interruption Duration Index in 2017, 2021 and 2022.
 
When AES files its electric security plans, it puts on rose-colored glasses, claiming that “the electric distribution utility is placing sufficient emphasis on and dedicating sufficient resources to the reliability of its distribution system.”
 Similarly, when AES files for approval of more smart grid spending, it claims that its smart grid spending will enhance reliability.
 However, the facts are that AES failed to meet the Customer Average Interruption Duration Index for five out of six straight years – in 2017, 2019, 2020, 2021 and 2022. While the Settlement in this case addresses AES’s failure to meet the PUCO’s reliability standards in 2019 and 2020, this is a serious matter deserving of forfeitures sufficient to ensure AES’s compliance. 
 But instead of trying to comply with the PUCO’s minimum reliability standards, AES is busy seeking a repeal of the standards.
 That is wrong and is an all too familiar approach we see taken by utilities following the mantra - if you can’t comply with the law, change it. 
Based on the foregoing, the PUCO should find that the Settlement does not benefit consumers or the public interest based on AES’s overall noncompliance with the PUCO’s reliability standards.
The Settlement is unlikely to be effective in improving AES’s reliability performance or in acting as a deterrent to future violations. We know for a fact this is true because AES continued to violate the Customer Average Interruption Duration Index 2021 and 2022.
 Even without this 20/20 hindsight, it was clear when the Settlement was executed in 2021 that it would be ineffective and inadequate.

The table below compares the Settlement’s features versus the impact on reliability. This shows that the Settlement has had little impact on improving reliability for AES’s over 500,000 consumers.
Table 1: Settlement Provisions and Reliability Impact

	Settlement Provision
	Reliability Impact

	· “The PUCO Staff raised concerns about AES Ohio’s filed action plan, which were addressed to Staff’s satisfaction in a subsequently submitted action plan.” (p. 2)

	· No impact – the revised action plan
 made no specific commitment to improve reliability by any measurable amount. The revised action plan didn’t prevent AES’s CAIDI violations in 2021 or 2022.


	· “AES will use its best efforts to ensure it meets it [sic] CAIDI standards going forward.” (p. 3)

	· No impact – AES already had a legal duty to meet the CAIDI standard.



	· AES agrees to $30,000 forfeiture with $10,000 paid now and $20,000 to be paid if AES violates the CAIDI standard in 2021 or 2022. (p. 3)


	No impact – the $10,000 forfeiture was an inadequate amount and the $20,000 was tied to future rules violations, which would have subjected AES Independent forfeitures anyway.



OCC witness Mr. Andrew Tinkham testified that the Settlement is insufficient because it doesn’t take into account AES’s failure to remedy the root causes for its repeated failures to meet service reliability standards.
 Mr. Tinkham testified that AES identified defective underground cable and defective cutouts as a causes of reliability failure as early as 2003 and 2012, respectively.
 Mr. Tinkham stated that AES should have developed a five-year plan to remove this defective equipment.
 
This would have eliminated the defective underground cable and cutouts by 2019-2020.
 However, AES’s action plans show that defective underground cable and defective cutouts were the leading causes for its CAIDI violations in 2019-2020.
 Mr. Tinkham explained that AES allowed this defective equipment to remain in place for a prolonged period, even though AES knew this defective equipment was the leading cause of outages.


Mr. Tinkham testified that the forfeiture was also too low because it is disproportionate to the money AES saved (for shareholders) by repeatedly slashing its tree trimming budget, which contributed to the reliability failures.
 Mr. Tinkham testified that the PUCO’s rules require AES to file an annual maintenance plan that lays out, among other things, AES’s annual tree trimming commitment.
 He explained how the following table shows that AES slashed its tree trimming budget for several years in a row:
Table 2 – Planned vs. Actual Circuits Trimmed
	Year
	Planned

Circuits

to Trim
	Actual

Circuits

Trimmed

	2017
	85
	45* (53%)

	2018
	108
	71* (66%)

	2019
	108
	91* (84%)

	2020
	108
	89* (82%)

	*denotes failure to meet plan



Mr. Tinkham further testified that the tree trimming budget cuts saved $1,758,117 (for shareholders) in 2017 alone.
 He explained how AES knew that its tree trimming budget cuts were a leading driver for its reliability failures in 2019-2020, but AES repeatedly cut the tree trimming budget anyway.


When a utility company can save $1.7 million for shareholders (in reduced operating costs) in exchange for paying a $10,000 forfeiture, that’s simply a cost of doing business that utility executives will pay every time. Consumers pay for tree trimming costs in rates, then the AES cuts the tree trimming budget, so consumers don’t get the reliable service they paid for. Instead, shareholders benefit through higher profits (due to reduced operating costs). This clearly shows why the forfeiture is too low. The forfeiture must be high enough to adequately punish AES’s rule violations and to act as an adequate deterrent for future misconduct. For example, a $3.4 million forfeiture (double the amount of shareholder savings in 2017) might serve this dual purpose. 
The PUCO should therefore find that the Settlement does not benefit consumers or the public interest because the Settlement is not likely to be effective in improving AES’s reliability performance or in acting as a deterrent to future violations.
C. The PUCO should reject the Settlement because it violates important regulatory principles and practices.
Mr. Tinkham also testified that the PUCO should reject the Settlement because it violates important regulatory principles and practices.

Mr. Tinkham explained how AES engaged in a recurring pattern of failing to meet the PUCO’s electric reliability standards and failing to remedy known outage causes 
over several years.
 He cited a similar case involving AEP’s recurring pattern of violations of O.A.C. 4901:1-10-10 and O.A.C. 4901:1-10-11(F) over several years. In that case, the PUCO approved a settlement requiring AEP to spend $10 million to improve the reliability of the distribution system without collecting the costs from consumers.
 



The AEP case shows that the PUCO’s accepted regulatory practice of enforcing compliance with O.A.C. Chapter 4901:1-10 over multiple years. The Settlement in this case violates this existing PUCO practice calling for strict enforcement and substantial penalties for failing to meet the reliability standards over an extended period. Here AES violated the PUCO’s Customer Average Interruption Duration Index standard under O.A.C. 4901:1-10-10 in 2017, 2019 and 2020 (and in 2021 and 2022). AES’s conduct violated R.C. 4905.22, which requires utilities to provide adequate service. AES’s consumers paid AES the full rates for electric service during this two-year period. Unfortunately, the service rendered by AES was inadequate during this entire period, in violation of R.C. 4905.22.
As the AEP case shows, the PUCO’s established practice has been to vigorously enforce compliance with O.A.C. Chapter 4901:1-10 by imposing substantial penalties. Given AES’s poor track record of continuing Customer Average Interruption Duration Index violations over multiple years, the $10,000 forfeiture is too low. The Settlement therefore violates important regulatory principles and practices.

Mr. Tinkham also testified that the Settlement violates key regulatory principles and practices because it does not require AES to pay restitution in addition to the forfeiture.
 He explained how O.A.C. 4901:1-10-30 authorizes the PUCO to enforce the rules under this chapter by imposing forfeitures and restitution.
 Mr. Tinkham pointed out that, in cases involving O.A.C. Chapter 4901:1-10 violations where the amount of restitution can be reasonably calculated, the PUCO has routinely ordered restitution.
 In the present case, restitution can be reasonably calculated. The PUCO’s failure to require restitution for AES’s violation of O.A.C. Chapter 4901:1-10 violates important regulatory principles and practices. 
Mr. Tinkham explained that the PUCO’s accepted regulatory practice is to apply a four-part test in deciding whether to require a utility to pay restitution caused by an outage.
 According to Mr. Tinkham, the four factors considered by the PUCO are: (1) whether the outage was within the utility’s control; (2) whether the utility violated any statute or regulation regarding its distribution system which caused the outage; (3) whether the utility’s actions amounted to unreasonable service; and (4) whether the utility corrected the problem is a reasonable manner.


Mr. Tinkham concluded that, based on existing regulatory principles and practices, the PUCO should have required AES to pay restitution, because the present case satisfied all aspects of the four-factor test.
 First, he explained that the outages were largely within AES’s control.
 Mr. Tinkham reviewed how AES’s action plans list equipment failure and tree trimming as two of the main outage causes.
 He noted that the action plans list underground cable failures and cutout failures as the two leading causes of equipment failure.
 He reiterated that AES knew of the defective underground cable problem as early as 2003 and knew of the defective cutout problem as early as 2012 but failed to replace this defective equipment in a timely manner.
 He concluded that AES’s decisions not to timely replace defective equipment and to slash the tree trimming budget were matters entirely within AES’s control.
 

Mr. Tinkham also discussed how the outages arise from AES’s violation of the Customer Average Interruption Duration Index contained in O.A.C. 4901:1-10-10.
 He stated that AES’s rule violations caused consumers to wait a longer time for restoration of service following the outages which occurred during 2019 and 2020.
 It is this excess amount of time (i.e., the amount of time above the Customer Average Interruption Duration Index) for which consumers should receive restitution under the circumstances of this case. Mr. Tinkham explained how this satisfies the second prong of the four-prong test for restitution – whether the outage arises from a rule violation.


Mr. Tinkham also testified that AES’s actions met the third prong of the four-prong restitution test because AES’s actions amounted to unreasonable service – for all the same reasons he discussed under the first prong of the four-prong test.


Finally, Mr. Tinkham stated that AES satisfied the fourth prong because it failed to correct the problem in a reasonable manner.
 He recapped his earlier testimony about how AES knew of the defective underground cable problem as early as 2003 and knew of the defective cutout problem as early as 2012, but failed to replace this defective equipment in a timely manner.
 He pointed out that AES violated the PUCO’s Customer Average Interruption Duration Index standard in 2017, 2019 and 2020 AES did not act reasonably in addressing the problem.


Mr. Tinkham summarized AES’s data on the number or “excess outage” minutes AES consumers incurred during 2019-2020.
 He defined this term as the number of minutes AES consumers incurred outages in excess of the PUCO’s prescribed Customer 
Average Interruption Duration Index, as shown below:

Table 3: Calculation of Restitution Amount
	
	2019
	2020

	# of consumers
	591,607
	594,965

	# of events
	11,089
	10,315

	# of individual 

customer interruptions
	522,991
	500,588

	Total Actual Customer Minutes 

Interrupted
	69,711,769
	66,162,526

	Total Expected Customer Minutes 

Interrupted (using CAIDI of 125.04)
	65,394,795
	62,593,524

	Excess Outage Customer Minutes
	4,316,974
	3,568,902


The PUCO could have easily calculated a restitution amount simply by multiplying these minutes times AES’s existing rates (one measure of the just and reasonable value of electric service supplied by AES). Mr. Tinkham concluded that the PUCO’s failure to require AES to pay restitution violates important regulatory principles and practices.

IV. 
CONCLUSION
Electricity is an essential service. AES, like other utilities, has an obligation under Ohio law to provide adequate and reliable utility service. Adequate and reliable service to consumers means that at the very least the utility should be providing service to them that meets the MINIMUM standards the PUCO has set for the protection of consumers. When a utility fails its consumers for two years or more in a row, the PUCO should take appropriate action. In this case, the action recommended by the PUCO Staff, arrived at through exclusionary closed door settlement negotiations, falls short for many reasons. 
The PUCO should reject the Settlement and require AES to pay an appropriate forfeiture and restitution, as recommended by OCC Witness Tinkham. A tougher remedy is needed than the PUCO’s Staff kid glove approach.
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� Perhaps that’s why AES is pushing legislation (H.B. 260), that in its current form would change the PUCO’s reliability standards. 


� Joint Stipulation and Recommendation.


� Time Warner AxS v. PUCO (1996), 75 Ohio St. 3d 229, 234, n. 2.


� Id.


� 64 Ohio St.3d 123, 126 (1992).


� Id. at 126.


� See In the Matter of the Application of Columbus Southern Power Company and Ohio Power Company, Individually and, if Their Proposed Merger Is Approved, as a Merged Company (collectively, AEP Ohio) for an Increase in Electric Distribution Rates, Case No. 11-351-EL-AIR, Opinion and Order (Dec. 14, 2011) at 9. 


� Id.


� 56 Ohio St.2d 367 (1978).


� Id. (Emphasis added).
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