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July 28, 2008

Via Electronic Filing

	Ms. Reneé J. Jenkins

Director of Administration

Secretary of the Public Utilities Commission of Ohio

180 East Broad Street

Columbus, Ohio 43215
	


Re:
In the Matter of Stand Energy Corporation v. TTI National, Inc.; PUCO Case No. 08-856-TP-CSS

Dear Ms. Jenkins:

TTI National, Inc. submits its Answer and Affirmative Defenses for electronic filing in the above-referenced matter.  

The exhibits are not available in WORD format and therefore are not included in the native file.  

Thank you for your assistance.  If you have any questions, please do not hesitate to call.

Very truly yours,

/s/ Carolyn S. Flahive

Enclosure
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THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of Stand Energy


)

Corporation,




)







)



Complainant


)







)
Case No. 08-856-TP-CSS


v.




)








)

TTI National, Inc.,



)







)



Respondent.


)

___________________________________

ANSWER AND AFFIRMATIVE DEFENSES

OF TTI NATIONAL, INC.

__________________________________


TTI National, Inc. (“TTI”), through its counsel, respectfully answers the Complaint of Stand Energy Corporation (“Complainant”) and raises its affirmative defenses thereto as follows:

A.
ANSWER
1. On information and belief, TTI admits the allegations of Paragraph 1 of the Complaint.  

2. TTI admits the allegations of Paragraph 2 of the Complaint.

3. TTI admits that Complainant began receiving telecommunications services from TTI on or about September 30, 2003.  TTI lacks knowledge or information sufficient to form a belief as to truth of the allegation that Complainant switched to a new interstate long distance carrier on February 29, 2008 and therefore denies same.  TTI denies that Complainant cancelled its services with TTI on February 29, 2008.  TTI denies that Paragraph 3 of the Complaint contains a complete recitation of the provisions of Section V of Complainant’s “General Service Agreement for Residential and Small Business Customers” (hereinafter, “GSA”) with TTI.  Answering further, TTI states that Complainant failed to comply with the provisions of Section V.A. of the GSA, which governs cancellation of service by the customer, as Complainant concedes in Paragraph 4 of the Complaint.  TTI denies the remaining allegations of Paragraph 3 of the Complaint.  

4. TTI admits that Complainant did not provide TTI with advance written notice of the cancellation of service.  TTI denies that Complainant has ever submitted written notice of the cancellation of service.  Answering further, TTI states that Complainant’s failure constitutes a breach of Section V.A. of the GSA, which requires 30 days advance written notice of cancellation to TTI.  TTI lacks knowledge or information sufficient to form a belief as to the truth of the allegation that Complainant’s breach was due to an “over cite [sic],” and therefore denies same.  TTI admits that Complainant paid TTI’s invoices through the March 25, 2008 invoice.  TTI denies that Complainant cancelled the GSA on February 29, 2008, and denies the remaining allegations of Paragraph 4 of the Complaint.

5. TTI admits that Complainant sent a letter dated May 5, 2008 to TTI National, Inc. 20855 Stone Oak Parkway, San Antonio, TX 28258, Attn: Customer Service.  TTI lacks knowledge or information sufficient to form a belief as to whether Complainant sent this letter when it received an invoice dated April 25, 2008 from TTI, or who received and signed for the letter, and therefore denies same.  TTI denies that the May 5, 2008 letter requested cancellation of service under Section V.A. of the GSA or otherwise.  TTI denies the remaining allegations of Paragraph 5 of the Complaint.  

6. TTI admits that it spoke with a representative or representatives of Complainant on or about May 28, 2008, and that said representative or representatives referenced the May 5, 2008 letter.  TTI admits that its customer service group handles billing disputes.  TTI lacks knowledge or information sufficient to form a belief as to the truth of the remaining allegations of Paragraph 6 of the Complaint and therefore denies them. 

7. TTI admits that it spoke with a representative or representatives of Complainant on or about May 28, 2008 and that Complainant’s representative or representatives indicated that Complainant wished to cancel its service and that Complainant refused to pay outstanding amounts due.  TTI denies that the May 5, 2008 letter requested cancellation of service under Section V.A. of the GSA or otherwise.  TTI admits that Complainant made threats of filing a complaint with the PUCO.  TTI denies the remaining allegations of the Complaint.

8. TTI denies the allegations of Paragraph 8 of the Complaint.

9. TTI denies the allegations of Paragraph 9 of the Complaint.

10. TTI denies the allegations of Paragraph 10 of the Complaint.

11. TTI denies that Complainant is entitled to any of the relief requested in the Complaint.  

B.
AFFIRMATIVE DEFENSES
1. No Violation of R.C. § 4905.26.  The Complaint fails to state grounds for a complaint against TTI pursuant to R.C. § 4905.26 because Complainant has not alleged any violation of any rules, regulations or laws that would constitute a violation of R.C. § 4905.26.  


While the Complaint includes the conclusory legal assertion that TTI has violated ORC 4901:1-5-03 because “Respondent has failed to furnish Complainant with ‘reasonable access’ to company representatives for purposes of responding to it’s [sic] complaint herein even after written request (via certified U.S. Mail) and verbal requests (via telephone conversations and messages) by Complainant,” this legal conclusion is flatly and fatally contradicted by Complainant’s own factual allegations.  The Complaint expressly alleges that Complainant used two toll-free numbers provided by TTI to speak with TTI representatives, including TTI customer service representatives (see Complaint at ¶¶ 6-7); that TTI returned Complainant’s call (id. at ¶ 6); that Complainant had several phone conversations with TTI representatives (id. at ¶¶ 6-7); that TTI provided a mailing address for written communications to TTI customer service (id. at ¶ 5); and that TTI received written communications mailed to that address (id.).  


The factual allegations of the Complaint unequivocally demonstrate “reasonable access” to TTI representatives.  It is transparently evident that Complainant has simply “cut and pasted” its allegations here from the June 27, 2008 Complaint it filed against OPEX Communications, Inc. in PUCO Case No. 08-0813 (“OPEX Complaint”).  There, Complainant alleges that mail sent to OPEX was returned as undeliverable and phone calls/e-mails were not returned, and resulting in a violation of ORC 4901:1-5-03 for “fail[ure] to furnish Complainant with ‘reasonable access’ to company representatives.  See ¶¶ 5-8 of the OPEX Complaint, a true and correct copy of which is attached as Exhibit 1 hereto.  Even a brief comparison of the OPEX Complaint and the instant one demonstrates that Complainant’s allegations here, a blatant “dupe-and-revise” job using the text of the OPEX Complaint, are frivolous on their face and 100% refuted by other allegations throughout the Complaint.


Similarly, while Complainant makes the conclusory legal assertion that TTI has violated OAC 4901:1-5-07 “by engaging in post-termination ‘cramming” of charges for services Complainant is no longer receiving or obligated to receive onto post-termination invoices to Complainant” – an allegation lifted word-for-word from ¶ 9 of the OPEX Complaint, by the way – this legal conclusion is again contradicted by Complainant’s own factual allegations, which admit that Complainant did not request cancellation of service in compliance with the provisions of Section V.A. of the GSA (see Complaint at ¶ 4).  Complainant expressly concedes its “over cite [sic]” in failing to cancel pursuant to the GSA’s terms, just as it concedes the same “over cite [sic]” – right down to the repetition of the typographical error, no less – at ¶ 4 of the OPEX Complaint.  


Although Complainant characterizes its May 5, 2008 letter as a cancellation request, it opted not to attach the letter to the Complaint.  Why?  Because the May 5, 2008 letter references a billing dispute and does not invoke or otherwise comply with the cancellation process addressed Section V.A. of the GSA, or even mention the words “cancellation” or “termination.”  See Exhibit 2 hereto, which is a true and correct copy of Complainant’s May 5, 2008 letter to TTI.


Because the factual allegations of the Complaint directly contradict Complainant’s conclusory legal assertions of statutory and/or rule violations, owing to Complainant’s “recycling” of the OPEX Complaint, Complainant has failed to allege that TTI has taken any unlawful actions under R.C. § 4905.26 and the Complaint should be dismissed.

2. Lack of Commission Jurisdiction.  The Commission has no jurisdiction over Complainant’s claims because the GSA between Complainant and TTI contains a mandatory arbitration provision under which Complainant’s exclusive relief following failed dispute resolution is “final and binding arbitration.”  See Sections VIII.B. and VIII.C. of the GSA between Complainant and TTI, a true and correct copy of which is attached as Exhibit 3.  Complainant has thus waived its right to pursue relief here, and the Complaint should be dismissed.

3. Failure to Request Cancellation of Service.  The Complaint must be dismissed because Complainant admits that it failed to request cancellation of services pursuant to Section V.A. of the GSA.  See Complaint at ¶ 4.  As noted above, the May 5, 2008 letter references a billing dispute and does not invoke or otherwise comply with the cancellation process addressed in Section V.A. of the GSA, nor does it even use the words “cancellation” or “termination.”  See Exhibit 2 hereto.  Because Complainant admits that it failed to request cancellation of service, Complainant’s conclusory allegations of “post-termination billing” are contradicted by its own factual allegations and the Complaint must be dismissed.

4. Complainant’s Breach of the GSA.  Complainant has breached at least two provisions of the GSA that are relevant to its Complaint:  (1) Complainant failed to provide 30 days advance written notice of cancellation of service pursuant to Section V.A. of the GSA; and (2) Complainant filed the instant Complaint in violation of the mandatory arbitration provisions of Section VIII.C of the GSA.  See Exhibit 3.  Because Complainant has breached these contractual requirements, its Complaint must be dismissed, since cancellation of service is the predicate assumption underlying its claims, and in any event, Complainant’s exclusive remedy is “final and binding arbitration.”  

5. Complainant’s Failure to Attach the GSA to the Complaint.
Under Ohio Rule of Civil Procedure 10(D)(1), where any claim is founded on an account or other written instrument, a copy of the account or written instrument must be attached to the pleading, or state the reason for its omission therein.  Complainant’s claims are predicated upon the GSA and the May 5, 2008 letter, but Complainant failed to attach them to the Complaint.  Complainant has thus failed to comply with O.R.C.P. 10(D)(1).  The Complaint should be dismissed for these deficiencies.

6. Satisfaction Pursuant to O.A.C. 4901-9-01.  The crux of the Complaint is Complainant’s belief that TTI should have known of Complainant’s desire to cancel the GSA despite Complainant’s admitted failure to follow the cancellation process in Section V.A. thereof (see Complaint at ¶ 4), and Complainant’s unwillingness to pay TTI’s post-March 25, 2008 invoices.  The Complaint has been satisfied by TTI’s cancellation of Complainant’s account and the waiver of all outstanding charges.  TTI advised Complainant of these actions by overnight letter dated July 25, 2008, a true and correct copy of which is attached as Exhibit 4.  Complainant is not entitled to any further relief.  To allow this proceeding to continue for the sake of indulging Complainant’s desire to consume TTI’s and this Commission’s resources on the basis of a recycled complaint previously filed against another carrier is wholly inappropriate.  Pursuant to O.A.C. 4901-9-01(F), the Commission should give Complainant twenty (20) days to file a written response agreeing or disagreeing with the satisfaction of the Complaint.  If no response is filed, the Commission may presume that the Complaint has been satisfied and dismiss it.  


WHEREFORE, TTI National, Inc. requests that the Complaint be dismissed with prejudice.

Dated:
July 28, 2008



Respectfully submitted,

TTI NATIONAL, INC.







By:  /s/ Carolyn S. Flahive
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A. Randall Vogelzang






General Counsel






Verizon Great Lakes Region






600 Hidden Ridge, HQE02J27






Irving, TX  75038






(972) 718-2170






(972) 718-0936 FAX







randy.vogelzang@verizon.com






Of Counsel:

Deborah Kuhn

Assistant General Counsel

Verizon Great Lakes Region

205 North Michigan Avenue

Suite 1100

Chicago, Illinois 60601

(312) 260-3326

(312) 470-5571 FAX







deborah.kuhn@verizon.com






Its Attorneys 

 SEQ CHAPTER \h \r 1CERTIFICATE OF SERVICE


I hereby certify that I have forwarded a copy of the foregoing Answer and Affirmative Defenses of TTI National, Inc. upon:

John M. Dosker, TA

General Counsel

Stand Energy Corporation

1077 Celestial Street, Suite 110

Cincinnati, OH  45202-1629

by U.S. mail this 28th day of July, 2008.   








/s/ Carolyn S. Flahive










Carolyn S. Flahive
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