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	Under Rule 4901:1-39-07(B), Ohio Administrative Code (“O.A.C.”), Industrial Energy Users-Ohio (“IEU-Ohio”) submits these objections to Ohio Power Company’s (“AEP-Ohio”) application to update its Energy Efficiency and Peak Demand Reduction Rider (“EE/PDR Rider”) rates.  AEP-Ohio seeks to collect shared savings for 2017 that are grossed up for taxes at a rate that reflects the former 35% federal corporate income tax rate instead of the now-applicable 21% rate.  If the 2017 shared savings have not been collected in rates, then the correct gross-up for taxes must reflect the current 21% federal corporate income tax rate, and the proposed revenue requirement and associated rates should be reduced by $5.6 million.  
	If AEP-Ohio forecasted and collected in 2017 shared savings associated with exceeding the 2017 benchmarks, then the Public Utilities Commission of Ohio (“Commission”) must decide if it was appropriate for AEP-Ohio to collect shared savings before it demonstrated it had any right to collect such shared savings.  If not, then under the Commission’s authority to audit the rider and order refunds, the difference between the gross-up factors that reflect the 35% and 21% federal corporate income tax rates should be returned to customers.  
OBJECTIONS

1. If shared savings for exceeding the 2017 benchmarks have not yet been collected, AEP-Ohio’s proposed revenue requirement and rates are overstated and should be reduced by $5.6 million to account for application of the correct gross-up for taxes at the current 21% federal corporate income tax rate

On May 15, 2018, AEP-Ohio filed an application to update its EE/PDR Rider rates.  On Schedule 1 of the application, AEP-Ohio identifies $108.1 million of shared savings, reflecting actuals for 2017 and forecasts for 2018-2020.  Schedule 3 of the application identifies the annual shared savings costs that total $108.1 million.  For each year, AEP‑Ohio indicates that it achieved or is projected to achieve the maximum allowable amount of $20 million after tax in shared savings.  The annual $20 million of after-tax shared savings was then grossed up for taxes.
For 2017 shared savings, AEP-Ohio used a tax gross-up that reflects a federal corporate income tax rate of 35%, producing a gross-up factor of 55.986%.  Applying this gross-up to the $20 million in after-tax shared savings produces $31.2 million in shared savings to be collected from customers.  The remaining three years rely on a tax gross-up that reflects the 21% federal income tax rate, producing a gross-up factor of 28.2%.  Applying this gross-up to $20 million in after-tax shared savings produces $25.6 million to be collected from customers.  The difference between the after-tax gross-ups of the 35% and 21% tax rates is approximately $5.6 million.
The difference in tax rates reflects the changes enacted in the Tax Cuts and Jobs Act of 2017 (“TCJA”), which reduced the federal corporate income tax rate from 35% to 21% effective January 1, 2018.  
Although the 35% federal corporate income tax rate, and associated gross-up of 55.986%, would be reasonable for income lawfully recorded in 2017, AEP-Ohio’s application does not identify whether shared savings for 2017 compliance has yet been collected.  If the revenue associated with 2017 shared savings has not been collected, then it will not be subject to the former 35% tax rate, and the proposed revenue requirement and associated rates should be reduced by $5.6 million based on the application of a gross-up that reflects the current 21% rate.
2. If shared savings for exceeding the 2017 benchmarks were collected in 2017, prior to AEP-Ohio’s right to collect such revenue, the Commission should, under its audit and refund authority, reduce the proposed revenue requirement and associated rates by $5.6 million 

If AEP-Ohio collected in 2017 shared savings associated with exceeding the 2017 benchmarks, the Commission must decide if AEP-Ohio’s collection of the shared savings before it had any right to such shared savings was appropriate.  It is IEU-Ohio’s position that it was not.  If collecting shared savings in 2017 for exceeding the 2017 benchmarks was inappropriate, then under the Commission’s audit and refund authority for the EE/PDR Rider, the $5.6 million difference between the former and current tax gross-ups should be reflected through a reduction of AEP-Ohio’s proposed EE/PDR Rider revenue requirement and rates.
The right to collect shared savings for a given year does not accrue until AEP-Ohio demonstrates in a future period that it exceeded its annual statutory compliance benchmark.  Pursuant to the stipulation governing its current portfolio, shared savings are calculated pursuant to the methodology adopted in Case Nos. 11-5568-EL-POR,  et al.[footnoteRef:1]  That methodology provides that “AEP Ohio will only be eligible for shared savings if it exceeds the benchmarks of Sections 4928.66 (A)(1)(a) and (A)(1)(b), Revised Code, for a particular calendar year.”[footnoteRef:2]  To demonstrate compliance with the benchmarks, and set forth how much it may have exceeded the benchmarks  for the prior year, AEP-Ohio files a portfolio status report by May 15 of each year.[footnoteRef:3]  AEP-Ohio made its filing for 2017 compliance on May 15, 2018.  AEP-Ohio’s right to collect shared savings for 2017, therefore, did not accrue before May 15, 2018 when it filed its report that purports to demonstrate that AEP-Ohio exceeded the 2017 benchmarks.  Thus, shared savings for 2017 were not, and could not have been, authorized prior to 2018.  Accordingly, the 2018 federal corporate income tax rate should apply.   [1:  In the Matter of the Application of Ohio Power Company for Approval of Its Energy Efficiency/Peak Demand Reduction Portfolio Plan, Case No. 16-574-EL-POR, Stipulation and Recommendation at 5-6 (Dec. 9, 2016).]  [2:  In the Matter of the Application of Columbus Southern Power Company for Approval of its Program Portfolio Plan and Request for Expedited Consideration, Case Nos. 11‑5568‑EL‑POR, et al., Stipulation and Recommendation at 6 (Nov. 29, 2011).]  [3:  In the Matter of the Application of Ohio Power Company for Approval of Its Energy Efficiency/Peak Demand Reduction Portfolio Plan, Case No. 16-574-EL-POR, Stipulation at 11 (Dec. 9, 2016).] 

If AEP-Ohio collected in 2017 its shared savings for exceeding 2017 compliance, and grossed the collection of $20 million at a factor that reflected the 35% tax rate, then the Commission should correct that error and return the $5.6 million difference in tax gross-up to customers under its authority to audit and order refunds for the EE/PDR Rider.[footnoteRef:4]  The stipulation for the current EE/PDR Plan provides that “[a]fter the completion of any given program year, the Company will prepare an auditable summary of all costs incurred for each program year to be filed on May 15 with the Company’s annual true-up filing for the EE/PDR rider.”[footnoteRef:5]  The EE/PDR tariff sheet also provides that the EE/PDR Rider “is subject to reconciliation, including, but not limited to, refunds to customers, based upon the impact to the carrying charge rate recovered through this Rider of changes in Federal corporate income taxes due to the Tax Cuts and Jobs Act of 2017 or based upon the results of audits ordered by the Commission in accordance with the January 18, 2017 Opinion and Order in Case No. 16-574-EL-POR.”[footnoteRef:6]  Accordingly, if AEP‑Ohio prematurely collected shared savings for exceeding the 2017 benchmarks, thereby grossing up the shared savings at a higher tax rate than what should have applied, the Commission should correct this error under its audit and refund authority.  Correcting this error would reduce AEP-Ohio’s proposed EE/PDR Rider revenue requirement and associated rates by $5.6 million. [4:  AEP-Ohio Distribution Tariff, 6th Revised Sheet No. 481‑1D, EE/PDR Rider; In the Matter of the Application of Ohio Power Company for Approval of Its Energy Efficiency/Peak Demand Reduction Portfolio Plan, Case No. 16-574-EL-POR, Stipulation and Recommendation at 4 (Dec. 9, 2016).]  [5:  Id. (emphasis added).]  [6:  AEP-Ohio P.U.C.O. No. 20, 6th Revised Tariff Sheet No. 481-1D.] 

[bookmark: _GoBack]Conclusion

AEP-Ohio seeks to update its EE/PDR Rider based on a revenue requirement that includes a gross-up on shared savings for exceeding the 2017 benchmarks at the rate that reflects a 35% federal corporate income tax.  That tax rate was reduced to 21% beginning January 1, 2018.  If AEP-Ohio has not collected shared savings for exceeding the 2017 benchmarks, the correct gross-up for taxes must reflect the current 21% federal corporate income tax rate.  If AEP-Ohio collected shared savings for exceeding the 2017 benchmarks while the tax rate was still 35%, that collection was premature, and the difference in tax gross-up should still be returned to customers.  Under either scenario, the Commission should reduce AEP-Ohio’s proposed EE/PDR Rider revenue requirement and associated rates by approximately $5.6 million, which reflects a gross-up utilizing the 21% tax rate.
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