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I.
Introduction 

Now come Constellation NewEnergy, Inc., Direct Energy Services, LLC, and Integrys Energy Services, Inc. (hereinafter collectively referred to as the “Competitive Suppliers”) and in response to the Commission’s Entry of July 23, 2008 (“July 23rd Entry”) submit the following comments on the re-promulgated rules for: Chapter 4901:1-09;  Chapter 4901:1-10; Chapter 4901:1-21; Chapter 4901:1-22; Chapter 4901:1-23; Chapter 4901:1-24; and Chapter 4901:1-25.  Each of the Competitive Suppliers is a certificated competitive retail electric service provider (“CRES”) and is active in the Ohio energy market..  The Competitive Suppliers provided both initial comments in June of 2007 and reply comments in July of 2007 when the Commission originally promulgated changes to the rules in the above listed Chapters of the Ohio Administrative Code.

In Paragraph 8 of the July 23rd Entry, the Commission poses two questions concerning eliminating reporting by electric distribution utilities of the Monetary Average Interruption Frequency Index.  The Competitive Suppliers take no position on elimination of the Index at this time, but reserve the right to file reply comments.  Similarly, the Competitive Suppliers offer no comment on the question posed by the Commission in Paragraph 8 of the July 23rd Entry concerning consolidating the rules addressed in this proceeding with the rules being considered in docket 08-723-AU-ORD on disconnection, establishment of service and bill payment.  The Competitive Suppliers would however like to reserve the right to reply to comments filed on this subject by other commentators. 

II.
Comments on Selected Rule Amendments 
A. 4901:1-9-05 Uniform system of accounts for electric companies

Proposed Rule 4901:1-9-05 of the Ohio Administrative Code would require CRES to keep their accounting records in compliance with the Uniform System of Accounts (“USOA”) as adopted by the Public Utilities Commission of Ohio.  The proposed rule would also allow the Commission to create additional accounts.  Currently, electric utilities use the USOA, while CRES as a general rule use more conventional business accounting formats.
The USOA was originally created by the Federal Power Commission more than fifty years ago for use by jurisdictional utilities.  The USOA was intended to allow regulators to better track accounting changes for purposes of evaluating rates, maintaining continuous property records and tracking information needed for cost of service regulation.  The USOA system requires that detailed records of generation, transmission and distribution equipment as well as expenses be kept using a universal set of accounting numbers for each such asset and expense (e.g. house meters 920.034, house meter regulators 920.035).  Using this numbering system, changes in the value of equipment and expenses are then tracked in annual reports which jurisdictional utilities file with the Federal Energy Regulatory Commission and/or the Ohio Commission.  The USOA today is employed to accomplish the same goals as it has for the past half a century; namely, to provide an auditable paper trail to determine rate base and other cost of service pricing components.  Detailed accounting for utility assets which are pledged to the public is important to prevent publicly dedicated utility assets from increasing in value by virtue of being bought and sold.  Once dedicated to the public no utility asset should be worth more than its original value at dedication plus improvements minus depreciation.  Preventing artificial increases in the value of dedicated utility assets by virtue of a series of sales above book (often referred to as “daisy chaining”) was one of the purposes of the USOA.  The USOA makes it possible to track via an audit classes of assets or specific assets for purposes of cost of service rate making proceedings.  

In sharp contrast, CRES are not monopoly service providers.  The Commission does not set CRES rates by cost of service or any other means, and information on CRES are not subject to a limit of original cost minus depreciation from the date of dedication to the public, because a CRES' assets are never pledged to the public.  Similarly, captive customers are never called upon to make payments in an amount reasonably calculated to produce an equitable return on the CRES’ investment.  CRES must obtain revenue by providing service at prices that customers voluntarily agree to pay.  Further, the CRES must seek to contract with customers in competition with other CRES and the utility who are offering similar services.  As such the value of a CRES’ assets and liabilities for the purpose of doing business are generally viewed as proprietary information and not published in public annual reports. 

Questions frequently asked in a review of an agency rule at the Joint Committee on Agency Rules are how much time will members of the public have to spend to comply with a new rule and what will be the cost of such compliance.  The costs of compliance with a rule can then be weighed against the benefits of the rule to see if the rule is in the best interests of the public.  Costly, bureaucratic regulations which produce little public good are unreasonable.  A rule forcing CRES to convert their accounting systems to USOA could take tens if not hundreds of man hours and could be exceedingly expensive for CRES.  At this point the Commission has not even indicated how the additional information adopting a mandatory USOA accounting system would be used, let alone what benefit the USOA would produce in order to carry out the very limited financial regulation the Commission has over a CRES.  In fact, the only use the Commission makes of the financial records of a CRES today is payment of the Commission and Office of the Consumers Counsel support assessment.  Given that limited review, the current annual report for a CRES to the Commission is under seven pages and requires only intrastate unit sales and revenue data.  By contrast the annual report for a rate regulated electric utility (generally the form 2 at the Federal Energy Regulatory Commission which uses the USOA) runs hundreds of pages and lists specific valuations for scores of types of equipment and expenses.

The only reason for this rule provided by the Commission Staff when this rule was discussed at a technical conference in May of 2007 was the desire for uniformity.  If the Commission cannot articulate a compelling reason for the use of a particular accounting system in order to accomplish its statutorily authorized oversight, the rule is ultra vires and cannot be required.  Further, insisting on uniformity in accounting methods for uniformity’s sake among CRES and electric utilities when the regulation conducted by the Commission between the two types of providers is radically different is unreasonable.  Lacking authority or a need that justifies the imposition of the costs and administrative difficulties on the CRES that would result from the use of the USOA, this rule should not be adopted.
B. 4901:1-10-02(G) - Purpose and scope

In subsection (G) the Staff has proposed to add new language indicating that:

No tariff of an electric utility shall incorporate exculpatory clauses that purport to limit or eliminate liability on the part of the electric utility to its customers or others as a result of its own negligence when providing a regulated service.  No electric utility tariff shall incorporate provisions which purport to establish liability on the part of the electric utility's customers for acts or failures to act involving an electric utility's facilities, which are beyond the control of the customer.  Any contrary provisions in an electric utility’s tariff now on file with the commission shall be eliminated.
The proposed language goes on to require that any electric utility that includes such exculpatory language in its tariff must also include a specific paragraph indicating that such a limitation on liability is not relevant to any determination by the Commission as to any violation of statute or rule.

The Competitive Suppliers support this amendment.  It appears that the Commission Staff is simply codifying the Commission's policy issued over two decades ago in its October 6, 1987 Finding and Order In the Matter of the Investigation into Limitation of Liability Clauses Contained in Utility Tariffs, Case No. 85-1406-AU-COI.  In that case, the Commission analyzed the question of whether limitation of liability clauses should be allowed in the tariff of utilities and if so, what other language should be included.

In the Policy Statement attached to its October 6, 1987 Finding and Order, the Commission permitted in tariffs limitation of liability language for damages caused by conditions and circumstances beyond the utility's control and for damages to a customer's equipment and appliances after the point of delivery.  However, the Commission prohibited inclusion in a tariff of limitation of liability language which attempted to relieve a public utility from liability for unreasonable or inadequate service or which attempted to relieve a public utility from liability for damages caused by the utility's willful and wanton misconduct.  The Commission permitted tariff provisions purporting to relieve a public utility from liability for damages caused by a utility's negligence if followed by the following disclaimer language:

Approval of the above tariff language by the PUCO does not constitute a determination by the Commission that the limitation of liability imposed by the Company should be upheld in a court of law.  Approval by the Commission merely recognizes that since it is a court's responsibility to adjudicate negligence and consequent damage claims, it is also the court's responsibility to determine the validity of the exculpatory clause.

The Competitive Suppliers support the proposed language in Proposed Rule 4901:1-10-02(G) insofar as it codifies the intent of the policy statement in Case No. 85-1406-AU-COI, but suggest the Commission consider adoption of the following underlined, amended language to provide additional clarity:

No tariff or agreement of an electric utility shall incorporate exculpatory clauses that purport to limit or eliminate liability on the part of the electric utility to its customers or others, including CRES providers, as a result of its own negligence, gross negligence, or intentional misconduct when providing a regulated service, nor shall any agreement between an electric utility with a CRES provider require indemnity of the utility with respect to claims arising, in whole or in part, from the electric utility's negligence, gross negligence or intentional misconduct.  No electric utility tariff shall incorporate provisions which purport to establish liability on the part of the electric utility's customers for acts or failures to act involving an electric utility's facilities, which are beyond the control of the customer.  Any contrary provisions in an electric utility’s tariff now on file with the commission shall be eliminated.
C. 4901:1-10-24 Customer safeguards and information
The Staff proposed changes to the rule would require that an electric utility provide 24 months, rather than 12 months, of a customer's usage history and meter data, upon request.  The proposed change is a positive, logical, and appropriate step, as it is consistent with a similar requirement that is imposed on CRES providers with regards to the rights of their customers to obtain 24 months of usage history from the CRES upon request.  This rule should also be clarified to indicate that a CRES provider shall have access to such usage history and meter data information for a customer, providing that the CRES provider has verifiable authorization to obtain such data and information.  Further, in order to ensure that the data and information is provided timely and in the most useful manner, the rule should be further clarified to require that the electric utilities provide the data and information in an electronic format, in a manner that can be downloaded.  These proposed changes are consistent with the manner in which such information and data is provided in virtually all markets that allow customer choice and competition.  
D. 4901:1‑10‑29(A) Coordination with competitive retail electric service (CRES) providers
This rule mandates coordination between electric distribution utilities (“EDU”) and CRES providers to promote nondiscriminatory access to electric services, to ensure timely enrollment, to maintain a customer’s electric service, and to timely and correctly switch the customer’s electric service between CRES providers.  The Competitive Suppliers ask the Commission to take administrative notice of the referral programs found in the State of New York electric market.  These programs have enhanced competition in New York and may be useful in Ohio.  Further, legislation was adopted last year in Illinois which requires the development of similar types of programs that are designed to stimulate the development of competition and competitive choices for residential and small commercial customers.  The Competitive Suppliers suggest that an additional sentence be added to subsection (A) of this rule which would permit EDUs and CRES providers to develop mutually acceptable referral programs.  The Commission should insert the following underlined sentence as part of subsection (A).  

As part of their coordination with CRES providers to promote nondiscriminatory access to electric service, EDUs and CRES providers shall work together to develop mutually acceptable programs that facilitate customers’ understanding of their retail electric supply options and that enable customers to conveniently choose a CRES provider when contacting the EDU.  

E. 4901:1-10-29(E) Coordination with competitive retail electric service (CRES) providers; 4901:1-21-17(D) Opt-out disclosure requirements
Proposed Rule 4901:1-10-29(E) requires EDUs to make eligible-customer lists available to certified CRES providers via electronic means.  Such lists are to be updated quarterly.  The list, at a minimum, is to contain name, service, mailing address, rate schedule, applicable riders, load profile reference category, meter type, interval meter data indicator, budget bill indicator, etc.  Likewise, proposed Rule 4901:1-21-17(D) requires EDUs to provide a list of those customers who have opted out of the pre-enrollment list with information such as an updated list of names, account numbers, service addresses, billing addresses, rate codes, percentage of income payment planning codes, load data, etc.

An additional item should be added to this rule to address the situation where a customer has multiple meters on different rates.  Some EDUs restrict customers from being able to enroll certain meters with a CRES and others with the EDU (or another CRES).  Instead, those EDUs take an “all or nothing approach” and require that all meters have to be with the same CRES or none.  This “all or nothing” approach is applied even if the meters are associated with accounts that are in different rate classes.  The rule should allow the customer the maximum amount of freedom to enroll whatever meters the customer wishes with a CRES whether it be under retail shopping or under an aggregation program. In other words, if a customer desires to enroll one of several metered accounts in a retail shopping or aggregation program, they should be able to do so.  Such a rule would not only remove a barrier to potentially lowering electric costs, it would eliminate a great deal of confusion as EDUs have different restrictions. 

Thus, the Competitive Suppliers recommend that the Commission require that each EDU create a process for customers with multiple meters to freely enroll whatever meter(s) they wish with a CRES or governmental aggregator. 

F. 4901:1-21-05(C)(3), (4) and (5) – Marketing and solicitation
Staff’s proposed modifications to subsection (C)(3) may be read to require CRES advertisements and promotional materials that make an offer for sale to include both a local telephone number and a toll-free telephone number for customers to call with questions.  There is no need for both a local telephone number and a toll-free telephone number; a single telephone number, that customers may call without incurring a charge, should be sufficient.
In subsections (C)(4) and (5), the Staff has proposed that the failure of a CRES provider to obtain the list of Ohio customers who have requested to be placed on the Federal Trade Commission's ("FTC's") "do not call" registry and to obtain monthly updates of the FTC’s "do not call" registry before a CRES provider or its agent solicits via telephone calls constitutes an unfair, misleading, deceptive, or unconscionable act or practice.  In addition, subsection (C)(5) makes engaging in telephone solicitation of customers who have been placed on the Federal Trade Commission's "do not call" registry an unfair, misleading, deceptive or unconscionable act or practice.


These proposed amendments relating to the “do not call” registry are overly broad and should be refined.  First, the rule as proposed could be interpreted to require the CRES to obtain the “do not call” updates for the entire country.  The list is available by area code and so just the area codes subject to the CRES marketing need be updated.  Second, the word "customers" in subsections (4)(a) and (5) should be replaced with the term "individuals", for clarity. In addition, even if an individual is on the FTC's "do not call" registry, that individual may be lawfully called by a CRES provider if the FTC's "established business relationship" and the "written permission to call" exemptions apply.  Therefore, subsection (C)(5) should be amended to recognize the FTC's "established business relationship" exemption and the "written permission to call" exemption.


The Competitive Suppliers request that proposed subsections (C)(4) and (5) be modified to read as follows (modifications are underlined):

(4)  Soliciting via telephone calls initiated by the CRES provider (or its agent) without first taking both of the following actions:

(a)  Obtaining the list of those OHIO individuals who have requested to be PLACED on the Federal Trade Commission's "do not call" registry by the appropriate area code; and

(b)  Obtaining monthly updates of the Federal Trade Commission's "do not call" registry of the appropriate area code;

(5)  Engaging in telephone solicitation of individuals who have been placed on the Federal Trade Commission's "do not call" registry and who do not fall within the Federal Trade Commission's "established business relationship" and "written permission to call" exemptions.

G. 4901:1-21-06(C) Customer enrollment
The rule indicates that CRES providers are prohibited from enrolling potential customers without their consent and proof of that consent as delineated in paragraph (D) of the rule.  Competitive Suppliers agree that it is important that rules prevent the unauthorized enrollment of customers.  However, the rule should be clarified to state that the proof of consent as delineated in paragraph (D) and any other records related to that proof of consent should be retained by the CRES, subject to production in the event of an audit request by the Commission, but that the CRES is not required to provide such proof to the Commission or to the EDU in order to complete an enrollment.  Such a clarification is both necessary and practical.  A requirement that CRES providers supply the Commission with every single proof of consent would become overly burdensome not only for CRES providers but also for the Commission Staff.   
H. 4901:1-21-07 Credit and deposits
As providers of a monopoly service, the Commission has imposed upon EDUs a set of creditworthiness standards which dictate when a retail customer with a poor record of paying their bills must post a deposit (See Rule 4901:1-21-07).  Since a customer can only get electric wire service from the EDUs at prices set by the Commission, which include bad debt and carrying costs for lag between invoice and payment, written rules governing creditworthiness and specified levels for customer deposits are appropriate for EDUs.  The Proposed Rule imposes on CRES essentially the same provisions that apply to EDUs, which is both unnecessary and inappropriate.

The fundamental differences between EDUs and CRES are such that similar administrative rules regarding creditworthiness and customer deposits are not appropriate.  The EDU provides a regulated service and the Commission sets the terms and conditions of service, including the credit terms, based on that unique status.  In stark contrast, no customer is compelled to buy a single kWh from a CRES provider.  Rather, CRES providers operate exclusively through contracts between willing buyers and willing sellers.  Chapter 4928, Revised Code appropriately treats CRES retail customer contracts as market transactions, and thus only subjects the CRES to limited Commission regulation, which excludes the setting of rates and service terms.  Thus, the Commission lacks the statutory authority to set CRES credit terms for serving retail customers.  This is not to say that CRES have no limits on credit practices, for CRES face the same usury laws as other market regulated merchants.  Aside from those generally commercially applicable terms, CRES have the ability to establish their own terms of service.  Further, the competitive pressures placed upon the terms of service of a CRES by other CRES also act to establish reasonable commercial terms and conditions of service; if a customer does not like a particular CRES’ credit terms, that customer is free to take service from another CRES or the EDU. 

It should also be noted that the recommended language would apply to all customers.  There is no need for the change to CRES service, generally, and it is essential to note the important distinction between residential customers and larger, more sophisticated commercial and industrial customers.  The ability of a CRES to price commercial and industrial customers, in particular, based on an assessment of the credit risk associated with a particular customer is an essential element of the competitive marketplace.

A uniform creditworthiness and deposit rule as proposed by rule would effectively put an end to prepayment discounts, negate a CRES’ ability to lower prices for customers with superior credit, and potentially limit the competitive choices available to poorer credit customers.  Thus, a uniform standard of deposits and creditworthiness are not only ulta vires, for the Commission lacks the authority to impose specific credit policies over CRES, but such a rule could stifle the development of varied retail customers' products and services and retail competition as a whole, in conflict with the expressed goal of Senate Bill 3 Restructuring
.

I. 4901:1-21-11(F)(3) Contract administration
The Proposed Rules changes the current system of notification to customers whose contracts provide for automatic renewals.  So long as the contract does not provide for a cancellation fee in excess of $25, the current rule requires a primary notice by mail no less than 45 days before expiration, followed by a second notice which can be given by telephone or email.  The new rule appears to recognize that by forcing the price to be set a minimum of 45 days ahead of the renewal, the renewal customer may miss out on a lower price that could be available within such a timeframe.  In fact, the renewal price may well be more than the price posted on the “Apples to Apples” comparison on the Commission website which can be reset every couple of weeks.  

The rule modification suggested by the Commission Staff is to make both notices by mail and only require the price to be in the later notice 35 days in advance of the expiration of the current term.  
Competitive Suppliers make the following three (3) recommendations with regards to all of these proposed changes.  First, the proposed rules regarding contract administration appear to be unnecessary for larger, more sophisticated customers who are adept at making contractual arrangements for their businesses.  As such, the entirety of the contract administration rules should only apply to non-mercantile customers.  Second, with respect to changing the rules that would apply to residential and smaller commercial (non-mercantile) customers, reducing by ten (10) days the time between when the renewal price must be sent and the contract term expiration is a step forward and could be helpful in lowering the cost of electricity because the time premium associated with holding an offer open for a customer is reduced.  Third, the Competitive Suppliers suggest that it would be more appropriate for the Commission to change the 35 days notice requirement to 20 days for non-mercantile customers.  The time premium could be further reduced if the notice time could be reduced to twenty days.  For the past year, a 20 day notice period for the renewal contract pricing has been used for natural gas contract renewals for residential and smaller commercial customers and the Competitive Suppliers are not aware of any customer complaints that have arisen as a result of the use of the 20 day limits. (See OAC 4901:1-29-10(E)(3)).
J. 4901:1‑21‑12 (B)(5) Contract disclosure
This rule requires that all CRES provider contracts with residential and small commercial customers shall include a notification that the CRES provider may terminate the contract on at least fourteen (14) days’ written notice should the customer fail to pay the bill or fail to meet any agreed upon payment arrangements.  This language could cause CRES providers to have to send notices of termination of service to customers when the utility is billing the customer.  This, of course, would be impractical and would create additional expenses not to mention the potential for confusion among customers.  

At pages 4-5 of its December 13, 2006 Entry on Rehearing in Case No. 06‑423-GA-ORD, the Commission recognized this problem and revised Rule 4901:1-29-11(B)(5) of the OAC as they apply to competitive natural gas suppliers.  The Competitive Suppliers request that the Commission make a similar change for CRES providers.  The Commission should also delete the current subsection (B)(5) of Rule 4901:1‑21‑12 and replace it with the following:  

(5)
A notification as to the consequences of nonpayment:  

(a)
In the case where a CRES and a CRES provider and/or opt-in governmental aggregator bills for its own services, a notification that, should the customer fail to pay the bill or fail to meet any agreed upon payment arrangement, the customer’s contract may be terminated by the CRES provider and/or opt-in governmental aggregator on fourteen days’ notice and that the early termination penalties may apply.  

(b)
In the case where the EDU bills for the energy service of a CRES provider and/or opt-in governmental aggregator, a notification that, should the customer fail to pay the bill or fail to meet any agreed upon payment arrangement, the customer’s service may be terminated in accordance with the EDU’s tariffs, and the customer’s contract with its CRES provider and/or opt-in governmental aggregator may be automatically terminated, leading to early termination penalties.  

K. 4901:1-21-14(G) Customer billing and payments

This rule establishes the following order for the crediting of partial payments made to a CRES: (1) Billed and past due CRES provider charges, (2) Billed and due current CRES provider charges, and (3) Other past due and current non-regulated charges.  The established priority could result in a situation in which monies received by a current CRES is first credited to a former CRES with whom the customer has outstanding charges.  In order to avoid that situation, the rule should be modified to prohibit non-mercantile customers and those participating in a governmental aggregation program, from switching CRES providers if they have an outstanding bundled EDU bill balance. 

L. 4901:1-21-17(E) Opt-out disclosure requirements
This rule requires that EDUs provide, for all customers residing within the governmental aggregator’s boundaries, including those customers who have opted out of the pre-enrollment list, the following information: an updated list of names, addresses, account numbers, rate codes, etc., an identification of customers who are currently in contract with a CRES provider or in a special arrangement with the EDU and, on a best efforts basis, an identification of mercantile commercial customers.  This rule recognizes that those persons who have registered on the commission’s "do not aggregate" list sixty (60) days prior to the distribution of its opt-out notice shall be removed from the list of eligible aggregation customers.  There is simply no reason why any of the former information should not be "scrubbed out" of the list even if it is marked, similar to how the persons on the “do not aggregate” list are removed.  When competitive retail natural gas service providers or aggregators receive customer lists for gas operations, this information is already completely excluded from the list.  The Commission should modify this rule to similarly require EDUs to remove or delete the names of customers who have contracts with a CRES provider, the names of customers who have a special contract with an EDU, and mercantile commercial customers.

M. 4901:1-21-18(H) Consolidated billing requirements
Proposed Rule 4901:1-21-18(H) sets forth the partial payment priority for consolidated billing.  The Competitive Suppliers agree with this approach and recommend that the Commission consider a more comprehensive and tested alternative: purchase of CRES accounts receivable, with no discount.  The structure for this approach would be similar to that employed for the purchase of receivables by the four Ohio gas utilities that offer gas choice programs, as well as a number of other successful programs across the country.
  Purchase of receivables, particularly for the residential and small commercial markets, is an essential piece of a viable competitive market.  Recognizing that the purchase of receivables approach for Ohio’s natural gas industry was not the byproduct of a rulemaking, and that action on the purchase of receivables issue as a rule change here might very well implicate broader considerations than those at issue in this docket, the Competitive Suppliers would urge that the Commission refer discussion of this matter to a Commission-sponsored electric industry collaborative or workshop process composed of the relevant stakeholders for further discussion and development.

N. 4901:1-25-02(A)(1)(f) Market monitoring – reporting requirements
This rule requires reporting entities that file quarterly transaction reports with the FERC to submit a copy of its current FERC quarterly transaction report to the Commission in the same form that it filed the report with the FERC.  Subsection (g) of this rule permits a reporting entity to submit its first quarterly report of each calendar year via an internet link.  The Competitive Suppliers respectfully request that subsection A(1)(f) have added to it the option of adding an internet link just as is the case with subsection A(1)(g).

III.
Conclusion

The Choice Suppliers thank the Commission for this opportunity to comment on the rules in Chapter 4901:1-09;  Chapter 4901:1-10; Chapter 4901:1-21; Chapter 4901:1-22; Chapter 4901:1-23; Chapter 4901:1-24; and Chapter 4901:1-25 of the Ohio Administrative Code.  The Competitive Suppliers request the Commission to adopt the rule changes described above. 
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