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RESPONDENT DUKE ENERGY OHIO, INC.’S
MOTION TO DISMISS
The Commission should dismiss Complainant’s Complaint because the Complaint does not set forth reasonable grounds for a complaint.  

At no point in his Complaint does Complainant allege that any rate or charge by Respondent Duke Energy Ohio, Inc. “is in any respect unjust, unreasonable, unjustly discriminatory, unjustly preferential, or in violation of law.”  See, O.R.C. § 4905.26.  More specifically, Complainant has not alleged that Respondent failed to apply its tariffs on file with the Commission to Respondent’s usage of gas or electricity or that Respondent has billed Complainant in error or differently from a similar residential customer.
As best Duke Energy Ohio can ascertain from reading the Complaint, Complainant essentially makes two claims:  (1) the Company should not have charged him monthly fixed delivery charges for the gas and electric service; and (2) Duke Energy Ohio should not have disconnected his service for non-payment.  Based on the facts of this case, neither charge is an adequate ground for complaint under the law.  

Attached as Exhibit B to the Complaint is a copy of one of Complainant’s monthly bills with Duke Energy Ohio.  Plaintiff identified the gas fixed delivery service charge and the electric distribution-customer charge on the second page of that bill by circling those charges and claims that the Company should not be allowed to include those charges on his bill.  As the Company painstakingly tried to explain to Complainant by telephone and then again at the settlement conference, those charges were approved by the Commission and, therefore, are not subject to complaint by Complainant at this time.  More specifically, the riders applicable to its current electric security plan, filed under Case No. 11-3549-EL-SSO, et al., were incorporated into and a part of the Stipulation and Recommendation approved by the Commission, without material modification, on November 21, 2011.  Moreover, the terms of that Stipulation and Recommendation were subject to several thorough and deliberate discussions involving all parties to the proceeding, including commercial customers like Complainant and representatives of all of Respondent’s other customer classes.  The same is true of the gas fixed delivery service charges.  The Commission can and should take judicial or administrative notice of that proceeding and, generally, Respondent’s tariffs on file with the Commission.  See, Schuster v. Pub. Util. Comm. (1942), 139 Ohio St. 458, 22 O.O. 507, 40 N.E. 2d 930 (affirming Commission’s order that it takes judicial notice of its own records); Allen v. Public Utilities Com., 40 Ohio St. 3d 184 (Ohio 1988).  

Similarly, Complainant takes issue with Duke Energy Ohio’s disconnection of his service for non-payment, but Complainant admittedly has not made any payments to the Company since April 3, 2015.  Accordingly, Duke Energy Ohio was well within its rights to issue the appropriate notice and, as became necessary, disconnect Complainant’s services once he failed to pay.  OAC 4901-9-01(E) provides:

If a person filing a complaint against a public utility is facing termination of service by the public utility, the person may request, in writing, that the commission provide assistance to prevent the termination of service during the pendency of the complaint. The person must explain why he or she believes that service is about to be terminated and why the person believes that the service should not be terminated. A person making a request for assistance must agree to pay during the pendency of the complaint all amounts to the utility that are not in dispute. The commission, legal director, deputy legal director, or an attorney examiner will issue a ruling on the request. (Emphasis added)
Complainant did not exercise those rights.  As admitted in the body of his Complaint, he simply refused to make any payments to the Company for his gas and electric usage.  Copies of Complainant’s monthly bills from May 2015 through his final bill from September 2015 are attached for the Commission’s consideration.  As reflected in those bills, Complainant did not agree to or make any payments for the gas and electric usage not in dispute.  Accordingly, Duke Energy Ohio properly terminated his service for non-payment, as authorized by its tariffs on file with the Commission and applicable rules and regulations.
Duke Energy Ohio certainly disagrees with Complainant’s characterization of the various events relating to his account with the Company, but those issues are not relevant because the allegations of the Complaint, even if true, do not support a claim as a matter of law.  As the Commission well knows, simply because a customer files a complaint does not mean that the complaint should go forward or be scheduled for hearing.  Here, the Complaint, as filed, does not allege that Duke Energy Ohio did anything wrong or unfair with respect to its fixed monthly charges on Complainant’s bill or with respect to the disconnection of Complainant’s service for his admitted failure to pay.  Even if the Complaint could be interpreted as alleging that one or more of the Riders included in Complainant’s bill is unfair, those allegations, on their face, do not set forth reasonable grounds for a complaint as a matter of law because Duke Energy Ohio is prohibited by law from discriminating in favor of or against any customer.  Accordingly, the Commission should dismiss the Complaint with prejudice. See, Lane v. Columbia Gas of Ohio, Inc. (May 9, 2012), Case No. 12-744-GA-CSS, 2012 Ohio PUC LEXIS 451 (copy attached); Seketa v. The East Ohio Gas Co. (Aug. 9, 2006), Case No. 06-549-GA-CSS, 2006 Ohio PUC LEXIS 447 (copy attached).

WHEREFORE, Respondent Duke Energy Ohio, Inc. moves that the Commission dismiss the Complaint in these proceedings with prejudice pursuant to Rule 4901-9-01(F).
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� In Seketa, the Commission identified several other cases in which it dismissed complaints alleging that approved rates should not be charged, including Steve Gannis v. The Cleveland Electric Illuminating Company, Case No. 94-154-EL-CSS, Entry (May 14, 1994); David Hughes v. The Cleveland Electric Illuminating Company, Case No. 94-969-EL-CSS, Entry (September 1, 1994); and Avery Dennison Company v. Dominion East Ohio, Case No. 00-989-GA-CSS, Entry (December 14, 2000).
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