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The Commission should approve the third Electric Security Plan (“ESP 3”) proposed by Applicants, Ohio Edison Company (“Ohio Edison”), The Cleveland Electric Illuminating Company (“CEI”) and The Toledo Edison Company (“Toledo Edison”) (collectively, the “Companies”), and 16 other interested parties (collectively, the “Signatory Parties”).[footnoteRef:1]  As described in the Application, Stipulation and Recommendation (the “Stipulation”) and the Direct Testimony and Supplemental Testimony of William R. Ridmann,[footnoteRef:2] ESP 3 is essentially a two-year extension of the Companies’ current and successful ESP, which the Commission approved in Case No. 10-388-EL-SSO,[footnoteRef:3] with two widely-applicable additional features.[footnoteRef:4]  First, ESP 3 modifies the competitive bidding schedule in the current ESP to allow for the Standard Service Offer (“SSO”) auctions, scheduled to occur in October 2012 and January 2013, to procure a portion of the Companies’ SSO load for a three-year period (from June 2013 through May 2016), rather than for a one-year period (from June 2013 through May 2014).  This modification of the auction schedule will allow the Companies to blend the current historically lower energy and capacity prices and the known higher 2015/2016 capacity prices occurring over the life of ESP 3.  Thus, this modification will allow the Companies to offer customers more stable generation pricing through May 31, 2016.   [1:  The Signatory Parties include the Companies, Staff of the Public Utilities Commission of Ohio (“Staff”), Association of Independent Colleges and Universities of Ohio (“AICUO”), Nucor Steel Marion, Inc. (“Nucor”), Material Sciences Corporation, Consumer Protection Association, FirstEnergy Solutions Corp. (“FES”), Ohio Energy Group (“OEG”), Ohio Manufacturers Association (“OMA”), Industrial Energy Users–Ohio (“IEU-Ohio”), Ohio Partners for Affordable Energy (“OPAE”), Ohio Hospital Association (“OHA”), Council of Smaller Enterprises (“COSE”), Empowerment Center of Greater Cleveland, Cleveland Housing Network, The City of Akron (“Akron”), and Morgan Stanley Capital Group, Inc.  Parties agreeing not to oppose the Stipulation include Kroger Company, GEXA-Energy Ohio, LLC, EnerNoc, Duke Energy Retail Sales, LLC, Duke Energy Commercial Asset Management, Constellation NewEnergy, Inc. and Exelon Generation Company, LLC.  Tr. Vol. I, p. 59.]  [2:  The Application, Stipulation and Recommendation and its attachments are Company Exhibit 1.  The Supplemental Information Filing from May 2, 2012 is Company Exhibit 2.  The Direct Testimony of William R. Ridmann (“Ridmann Testimony”) is Company Exhibit 3.  The Supplemental Testimony of William R. Ridmann (“Ridmann Supp. Testimony”) is Company Exhibit 4.  The following citation formats are applied in this brief:  direct testimony of a witness will be referred to by the witness’s last name followed by “Testimony,” e.g. “Ridmann Testimony;” rebuttal or supplemental testimony will be referred to by the witness’s last name followed by “Rebuttal Testimony” or “Supp. Testimony,” e.g. “Stoddard Rebuttal Testimony;” references to transcripts of the hearing in this case will be referred to as “Tr. Vol. __, p. __;” and exhibits will be identified by party name and exhibit number, e.g. “Company Exhibit 1.”]  [3:  In the Matter of the Application of Ohio Edison Company, The Cleveland Electric Illuminating Company, and the Toledo Edison Company for Authority to Establish a Standard Service Offer Pursuant to R.C. § 4928.143 in the Form of an Electric Security Plan, Case No. 10-388-EL-SSO. (“Case No. 10-388-EL-SSO”).  The Commission approved the current ESP in its Opinion and Order, Case No. 10-388-EL-SSO (Entry date:  Aug. 25, 2010).  ]  [4:  A third additional feature relates to an economic development provision that provides for job retention for one party.  The Companies also agreed to make certain changes to their EDI protocol and procedures to support customer switching.] 

Second, ESP 3 permits the extended recovery of renewable energy credit costs incurred to meet SB 221 requirements.  This change will reduce the rate charged to customers currently for the recovery of renewable energy credits and help levelize the customers’ charges over the remaining period of the current ESP and the period of ESP 3.  
ESP 3 also maintains for an additional two years the benefits that the Commission recognized and approved under the current ESP.  These benefits enhance the stability and predictability of rate levels and tariff provisions for customers.  ESP 3 continues to: (a) assure the supply of electricity will be procured through a multi-auction, multi-year laddered competitive procurement process; (b) better assure adequate levels of investment in the distribution system by allowing more timely recovery of those investments; (c) promote demand response and energy efficiency, economic development and job retention; and (d) provide support for low income customers within the Companies’ service areas.  ESP 3 also includes several other elements that will additionally benefit low-income residential customers, including a substantial commitment of shareholder funds towards programs serving those customers.  Importantly, ESP 3 continues the Companies’ commitment not to implement a distribution rate increase or to seek cost recovery from customers for millions of dollars of costs, fees, and charges related to the Companies’ membership (and transfer of membership) in a regional transmission organization (“RTO”).  
To allow the Companies to modify the competitive bidding process (“CBP”) to allow for a three-year bid product in the October 2012 auction, the Signatory Parties have requested that ESP 3 be approved on an expedited basis.  The Signatory Parties originally requested a Commission Order approving ESP 3 by June 20, but the case did not progress quickly enough to achieve that timing.  An order by mid-July would still permit the planned auction process to occur on the existing schedule commencing on August 9 and concluding with the auction on October 23, but it would have to be done under the shadow of any pending applications for rehearing, the situation the Companies were seeking to avoid.[footnoteRef:5]  A timely decision by the Commission is necessary to assure the benefits envisioned by ESP 3 are achieved.  The parties’ experience with the issues raised by the current ESP, including the discovery, testimony, and briefing compiled in connection with Case No. 10-388-EL-SSO,[footnoteRef:6] has allowed for a timely submission of the ESP and its associated benefits to the Commission.  Timely approval of the Stipulation by the Commission is the final step toward maximizing the benefits of ESP 3 for the Companies’ customers.   [5:   Going forward in this fashion is preferred to changing the auction date.]  [6:  The Commission has properly ordered that it will take administrative notice of certain documents in the record in Case No. 10-388-EL-SSO and certain documents in the record in In the Matter of the Application of Ohio Edison Company, The Cleveland Electric Illuminating Company, and the Toledo Edison Company for Approval of a Market Rate Offer to Conduct Competitive Bidding Process for Standard Service Offer Electric Generation Supply, Accounting Modifications Associated with Reconciliation Mechanism, and Tariffs for Generation Service, Case No. 09-906-EL-SSO (“Case No. 09-906-EL-SSO”).  Tr. Vol. III, p. 171.  Citation to the hearing transcripts or records in those cases will first identify the case number and then follow the same format as other citations in this brief.] 

The benefits under ESP 3 are well-established and have already been recognized by the Commission.  The Stipulation reflects the cooperation between and among the Signatory Parties who have agreed to submit ESP 3 for the Commission’s review and approval.  ESP 3 includes significant quantitative and qualitative benefits that make ESP 3 more favorable in the aggregate than a market rate option (“MRO”).  ESP 3 also complies with all applicable statutory and regulatory criteria.  Accordingly, the Commission should approve ESP 3. 
ARGUMENT
ESP 3 is essentially an extension of the Companies’ current ESP that the Commission approved in Case No. 10-388-EL-SSO.  To approve ESP 3, the Commission must find that it meets the underlying statutory criteria set forth in R.C. § 4928.143 for electric security plans.  Under this test, ESP 3 must be more favorable in the aggregate than the expected result of an MRO. 
As set forth in Section II, infra, ESP 3 meets this test.  ESP 3 continues the benefits offered to customers under the current ESP that the Commission approved in Case No. 10-388-EL-SSO.  ESP 3 also offers two widely-applicable additional features.  First, ESP 3 modifies the competitive bidding process in the current ESP to allow for the auctions currently scheduled to occur in October 2012 and January 2013 to procure SSO load for a three-year period rather than for a one-year period.  Second, ESP 3 extends the recovery period for renewable energy credit costs through the end of ESP 3.  The numerous quantitative and qualitative benefits of ESP 3 thus outweigh the benefits of an MRO.  
Because ESP 3 is submitted to the Commission in the form of a settlement agreement, the Commission also must find that the Stipulation is reasonable.[footnoteRef:7]  To do this, the Commission should accord the terms of the Stipulation substantial weight.[footnoteRef:8]  The Commission also should consider three criteria:  [7:  Rule 4901-1-30, O.A.C., authorizes parties to Commission proceedings to enter into a settlement, such as the Stipulation submitted here.]  [8:  See Office of  Consumers’ Counsel v. Pub. Util. Comm. (1992), 64 Ohio St.3d 123, 125, quoting  Akron v. Pub. Util. Comm. (1978), 55 Ohio St.2d 155.] 

(1) 	Is the stipulation the product of serious bargaining among capable, knowledgeable parties?
	(2) 	Does the stipulation, as a whole, benefit ratepayers and the public interest?
	(3) 	Does the stipulation violate any important regulatory principle or practice? [footnoteRef:9] [9:  Indus. Energy Consumers of Ohio Power Co. v. Pub. Util. Comm. (1994), 68 Ohio St.3d 559, citing Office of Consumers' Counsel, 64 Ohio St.3d at 126.] 

	As set forth in Section III, infra, the Stipulation satisfies each of these criteria.  The Stipulation is the product of serious bargaining among a diverse group of knowledgeable parties.  ESP 3 benefits ratepayers and the public interest.  The Stipulation does not violate any important regulatory principle or practice.  Accordingly, the Commission should approve the Stipulation.
I. [bookmark: _Toc328137729]ESP 3 PROVIDES SIGNIFICANT BENEFITS TO CUSTOMERS.
Like the Companies’ current ESP, ESP 3 includes numerous provisions that will provide diverse benefits to the Companies’ customers.  Importantly, nearly all of the terms and conditions contained in ESP 3 have already been considered and approved by the Commission in Case No. 10-388-EL-SSO.
A. [bookmark: _Toc328137730]ESP 3 Provides Greater Price Certainty Over The Proposed Term of ESP 3.
1. [bookmark: _Toc328137731]Generation
ESP 3’s provisions for generation service provide significant benefits.  First and foremost, the competitive bidding process (“CBP”) proposed in this Stipulation mirrors in material respects the process that the Commission accepted in Case No. 10-388-EL-SSO.[footnoteRef:10]  Indeed, even witnesses sponsored by the parties opposing the Stipulation recognized the success of the CBPs in the Companies’ past and current ESPs.  At the hearing, OCC witnesses Wilson Gonzalez and James Wilson and NOPEC/NOAC witness Mark Frye testified that the Companies’ SSO auctions have been successful.[footnoteRef:11]  OCC has even issued press releases regarding the success of past auctions, including statements that a similarly structured auction held by FirstEnergy was “a great outcome for consumers in Northern Ohio.”[footnoteRef:12]   [10:  Ridmann Testimony, p. 12.  As Mr. Ridmann noted in response to questions by Attorney Examiner Price, there are a few changes in language of the Stipulation from the current ESP.  Tr. Vol. II, pp. 40, 42-44, 46-48.  However, these changes do not affect the benefits of ESP 3.]  [11:  Tr. Vol. III, p. 143 (Mr. Gonzalez:  Q. “You would agree they [the auctions] have been successful.”  A. “To the extent they’ve yielded market price, yes.”); Tr. Vol. II, p. 112 (Mr. Wilson:  Q. “In fact, the Commission, the auction manager, have deemed it . . . that the auctions have been successful in procuring reliable power at reasonable prices, correct?”  A. “That’s my understanding, yes.”  Q. “And you have no reason to dispute that evaluation?”  A. “Correct.”); Tr. Vol. III, pp. 49-50 (Mr. Frye:  Q. “You believe that those auctions have been successful?”  A. “For the purposes in which they’re intended, yes.”). ]  [12:  Company Exhibit 13; Tr. Vol. III, pp. 144-145.] 

ESP 3 continues to allow the Companies to procure the necessary generation supply for their SSO load, other than the load discussed in Section I(D), infra, from June 1, 2014 until May 31, 2016 via a descending-clock CBP.  ESP 3 envisions that the Companies will blend the results from the October 2012 and January 2013 auctions with results from prior auctions to set the price for the June 1, 2013 through May 31, 2014 period in the current ESP.[footnoteRef:13]  Like the Companies’ prior CBPs, the proposed CBPs in ESP 3 are open, fair, transparent, competitive, standardized, clearly defined, and independently administered processes.[footnoteRef:14]   [13:  See Stip., § A.1; Ridmann Testimony, p. 3.]  [14:  Ridmann Testimony, pp. 11-12.] 

The proposed CBPs continue to allow for significant Commission oversight.  The Commission may retain a consultant to monitor the CBP and advise the Commission as to its progress.[footnoteRef:15]  The Commission may reject the bid manager’s selection of the CBP winning bidder(s) within 48 hours of the close of the auction if its consultant or the bid manager report that there were violations in the CBP rules such that the results should be invalidated, as set forth in the Stipulation.[footnoteRef:16]  Further, the Stipulation provides that the Commission may make certain modifications to future CBP solicitations under the ESP, in accordance with recommendations from the CBP manager and/or the Commission’s consultant.[footnoteRef:17]   [15:  Stip., § A.1.  ]  [16:  Id.  ]  [17:  Id.  ] 

The CBP proposed by ESP 3 benefits ratepayers and the public interest by continuing to provide an open and competitive process that promotes lower and more stable generation prices, than would otherwise have been, during the two-year term of ESP 3.  Under the current ESP, governmental aggregation and customer shopping have been very active,[footnoteRef:18] which has led to savings for customers.[footnoteRef:19]  Under ESP 3, as in the current ESP, there are no minimum default service charges, standby charges or shopping caps.[footnoteRef:20]  As a result, ESP 3 continues to support governmental aggregation and individual customer shopping, which benefit the customers and the public interest.   [18:  Indeed, as NOPEC/NOAC witness Mark Frye admitted, shopping levels and government aggregation within the Companies’ territories are the highest in the state.  Tr. Vol. III, pp. 29-30; see also Parisi Testimony, Exhibit 3 (switch rates as of Dec. 31, 2011).]  [19:  Ridmann Testimony, p. 12.]  [20:  Id.] 

In addition, ESP 3 benefits competition.  It continues the lower credit requirements for CBP bidders, provides additional customer information and data to CBP bidders and continues to allow the Generation Cost Reconciliation Rider (“Rider GCR”) to be avoidable under certain conditions.[footnoteRef:21]  These provisions support wholesale and retail competition that benefits customers.  NOPEC/NOAC witness Mark Frye testified that the CBP auctions have attracted a sufficient number of bidders to garner a competitive price.[footnoteRef:22]  Further, in their agreement with Constellation and Exelon, the Companies also have agreed to make a number of changes to the electronic data interchange (“EDI”) protocol to support further customer shopping.[footnoteRef:23] [21:  Id., p. 4.]  [22:  Tr. Vol. III, p. 50.]  [23:  Tr. Vol. II, pp. 73-76; Company Exhibit 7 (NOAC Set 1-Interrogatory No. 1, Supplemental Attachment 1).] 

ESP 3 also incorporates two improvements over the current ESP.  First, it extends the products in the currently scheduled October 2012 and January 2013 auctions from 12 months to 36 months for a portion of the Companies’ SSO load to capture the value of the current historically low energy and capacity prices for the ESP 3 term.[footnoteRef:24]  As was the case with the current ESP, ESP 3 envisions procurements of varied lengths of SSO load over multiple auctions.  This will allow the Companies to blend the auction prices throughout the ESP 3 term.[footnoteRef:25]  Recognizing this well-accepted risk and price volatility mitigation strategy, the Commission has accepted this technique, called “laddering,” for use to procure loads under the current ESP.[footnoteRef:26]   [24:  Ridmann Testimony, p. 8.]  [25:  Id.; see also Stip., § A.1.]  [26:  Case No. 10-388-EL-SSO, Opinion and Order, pp. 8, 36.] 

There is no dispute that the current ESP successfully uses laddering to smooth out generation prices.  Indeed, OCC witness James Wilson testified that “[laddering] will provide more stable prices than buying on a year-by-year basis . . . because of averaging.”[footnoteRef:27]  NOPEC/NOAC witness Mark Frye testified that a mix of one-year, two-year and three-year products may avoid large rate swings.[footnoteRef:28]  Mr. Frye also acknowledged that customers may view stability in rates as a benefit.[footnoteRef:29]  OCC witness Wilson Gonzalez testified that laddering is an accepted tool to reduce risk and volatility.[footnoteRef:30]  And he acknowledged that OCC has in the past suggested laddering of products for an auction for SSO load.[footnoteRef:31] [27:  Tr. Vol. II, p. 139.]  [28:  Tr. Vol. III, p. 49.]  [29:  Id.]  [30:  Id., p. 142.]  [31:  Id., pp. 141-142.] 

Similarly, the use of laddering under ESP 3 also should smooth out generation prices and mitigate volatility in generation prices for customers.[footnoteRef:32]  The Companies’ witness William Ridmann explained that “under our approach posted in the ESP II and ESP III is we have several auctions and several products that we blend . . . that’s called laddering.”[footnoteRef:33]  He added, “We do that in order to smooth out the impact of variances that could occur in the market to the benefit of our customers.”[footnoteRef:34]  ESP 3’s use of laddering thus provides customers with price predictability that would not otherwise exist.[footnoteRef:35]  [32:  Ridmann Supp. Testimony, p. 5; Tr. Vol. I, p. 172.]  [33:  Tr. Vol. I, p. 172.]  [34:  Id.]  [35:  Ridmann Supp. Testimony, p. 6.] 

At the hearing, Mr. Ridmann demonstrated how laddering can mitigate volatility in pricing during his discussion of the Companies’ table of illustrative prices contained in AEPR Exhibit 2.  In that exhibit, which was the Companies’ supplemental response to AEP Retail (“AEPR”) Interrogatory No. 11.7, the Companies compared two sets of illustrative prices that were based on holding energy prices constant (based on the results of the Companies’ most recent CBPs) and adding in known differences in capacity prices from the applicable PJM RPM auctions for the three delivery years covered by ESP 3.[footnoteRef:36]  The tables on AEPR Exhibit 2 specifically compared illustrative prices using the blending proposed by ESP 3 with what prices might be without blending.[footnoteRef:37]     [36:  Tr. Vol. I, pp. 151, 154-155, 161-163.]  [37:  Id., pp. 151, 154-155, 162.] 

Comparing the results between the two charts shows that prices will remain more stable if the Companies procure a three-year product in the October 2012 and January 2013 auctions (and continue to use laddering during ESP 3) than if the Companies procure a series of one-year products.  As Mr. Ridmann pointed out, the illustration in AEPR Exhibit 2 indicated that if the Companies do not use laddering, then customers could experience substantial year-to-year  increases (in this illustration, as high as 25 percent comparing delivery years 2014/2015 and 2015/2106) based on changes in capacity pricing.[footnoteRef:38]  The following graph, which incorporates the analysis the Companies used in AEPR Exhibit 2, demonstrates the benefit of laddering over the proposed term of ESP 3. [38:  Id., p. 155.] 



ESP 3’s use of laddering, moreover, may result in savings to customers.  Although no one can know with certainty what the rates will be, the Companies’ witness William Ridmann provided an estimate of the potential value of laddering under ESP 3: “for every $1/MWH decrease in the future blended auction clearing price, our non-shopping customers would save approximately $13.2 million per year.”[footnoteRef:39]  Laddering also may allow the Companies to “lock in . . . lower energy prices to the October, 2012, and January ’13, auction.”[footnoteRef:40]  Mr. Ridmann explained that “[energy prices] are still very low compared to the nine-year history.”[footnoteRef:41]   [39:  Ridmann Supp. Testimony, p. 6.]  [40:  Tr. Vol. I, p. 153. ]  [41:  Id.] 

The second improvement in ESP 3 is the extension of the recovery period for renewable energy credit costs over the life of the ESP 3 plan.[footnoteRef:42]  This extension will mitigate the near term rate impact on customers related to costs for compliance with the statutory benchmarks for renewable energy resources.[footnoteRef:43]   [42:  See Stip., § A.4.]  [43:  Ridmann Testimony, p. 8.] 

2. [bookmark: _Toc328137732]Distribution
ESP 3’s distribution provisions provide additional certainty and stability to customer rates.  ESP 3 includes a distribution base rate-freeze through May 31, 2016, subject to the “significantly excessive earnings test” (“SEET”), except for certain emergency conditions available under R.C. § 4909.16.[footnoteRef:44]  This provision serves to help stabilize the distribution portion of customer rates for another two years, by continuing the distribution base rate freeze instituted by the current ESP.[footnoteRef:45] [44:  Stip., § B.1.  ]  [45:  Ridmann Testimony, pp. 12-13.] 

ESP 3 also continues to provide for important investments in the Companies’ distribution infrastructure by continuing the Delivery Capital Recovery Rider (“Rider DCR”) through the ESP 3 period.[footnoteRef:46]  These investments benefit customers by helping maintain the Companies’ delivery systems and service reliability.[footnoteRef:47]  Rider DCR allows the Companies to recover related taxes and a return on and of plant in service associated with distribution, subtransmission, general, and intangible plant that was not included in the Companies’ last base distribution rate case, Case No. 07-551-EL-AIR.[footnoteRef:48]   [46:  Stip., § B.2.  ]  [47:  Ridmann Testimony, p. 6.]  [48:  Stip., § H.2; see also Ridmann Testimony, p. 6 citing In the Matter of the Application of Ohio Edison Company, The Cleveland Electric Illuminating Company, and the Toledo Edison Company for Authority to Increase Rates for Distribution Service, Modify Certain Accounting Practices and for Tariff Approvals, Case No. 07-551-EL-AIR. ] 

In addition, revenue collected under Rider DCR will be capped,[footnoteRef:49] reconciled quarterly and is subject to the SEET.[footnoteRef:50]  Further, the quarterly updates to Rider DCR are subject to review and, in addition, the Stipulation provides for an annual audit process.[footnoteRef:51]  Indeed, OCC witness Wilson Gonzalez testified that Rider DCR contains features that would not be available under a rate case, including quarterly reconciliation and annual audits and caps.[footnoteRef:52]  NOPEC/NOAC witness Mark Frye testified that the quarterly reconciliation and annual audit are positive aspects of Rider DCR.[footnoteRef:53] [49:  As part of the Stipulation, the Signatory Parties agreed to increase the annual caps applicable to Rider DCR by $15 million on an annual basis for the Companies in aggregate.  Ridmann Testimony, p. 14.  This increase is consistent with the increase in the cap that occurs under the current ESP on an annual basis.  Id.]  [50:  Stip., § B.2. ]  [51:  Id.]  [52:  Tr. Vol. III, pp.  139-141.]  [53: Id., pp. 42-43.] 

3. [bookmark: _Toc328137733]Transmission
The Companies continue their commitment not to seek recovery from retail customers for Midwest ISO (“MISO”) exit fees and PJM Interconnection, LLC (“PJM”) integration costs.  Additionally, the Companies agree not to seek recovery of Regional Transmission Expansion and Planning (“RTEP”) legacy charges (“Legacy RTEP Costs”)[footnoteRef:54] for the longer of the five-year period of June 1, 2011 through May 31, 2016 or when a total of $360 million of Legacy RTEP Costs have been paid by the Companies but not recovered through retail rates, provided PJM’s cost allocation methodology is not substantially altered.[footnoteRef:55]  All other RTEP costs that are charged to the Companies, either directly or indirectly, shall be recovered from customers through the Companies’ Non-Market Based Services Rider (“Rider NMB”).[footnoteRef:56]  This provision benefits customers by providing certainty to customers that they will not have to pay $360 million in Legacy RTEP Costs imposed by FERC/RTO in accord with the Stipulation’s provisions.[footnoteRef:57]  In addition, the exclusion of these charges will make future Rider NMB charges for each of the Companies lower than they otherwise would have been.[footnoteRef:58]   [54:  Legacy RTEP charges are costs billed by PJM for RTEP projects which were approved by the PJM Board before June 1, 2011.  Stip., § C.2.]  [55:  Ridmann Testimony, p. 7.]  [56:  Stip., §§ C.2, 6.]  [57:  Ridmann Testimony, p. 7.]  [58:  Id.] 

4. [bookmark: _Toc328137734]Rate Design and Other Riders
ESP 3 continues the riders approved in the current ESP, with a few modifications that primarily reflect the extension of expiration dates to May 31, 2016.  Indeed, ESP 3 continues certain rate options that would otherwise expire, such as the Economic Load Response (“ELR”) peak demand reduction rider and the time-differentiated pricing riders approved by the Commission in Case No. 09-541-EL-ATA.[footnoteRef:59]  The continuation of all riders approved in the current ESP furthers certainty and stability in the Companies’ current  rate design and riders.[footnoteRef:60]  Certainty and stability in the Companies’ rate design and riders benefits the ratepayers and the public interest.  [59:  Ridmann Testimony, p. 5 citing In the Matter of the Application of Ohio Edison Company, The Cleveland Electric Illuminating Company, and the Toledo Edison Company for Approval of an Experimental Critical Peak Pricing Rider, a Revised Generation Service Rider Which Includes a Time-of-Day Option, and an Experimental Real Time Pricing Rider, Case No. 09-541-EL-ATA.]  [60:  Stip., § D; Ridmann Testimony, pp. 15-16.] 

B. [bookmark: _Toc328137735]ESP 3 Continues To Provide Substantial Support For Energy Efficiency And Demand Response Programs.
1. [bookmark: _Toc328137736]Interruptible Service Options
ESP 3, as with the current ESP, will continue the Companies’ interruptible service offerings in the form of Rider ELR and Rider OLR as a demand response program under R.C. § 4928.66.[footnoteRef:61]  Demand response programs may benefit all customers by creating a revenue stream from those resources that clear the PJM capacity auctions and by potentially putting downward pressure on the auction clearing price.[footnoteRef:62]   [61:  Stip., § D.1.  ]  [62:  Id.; Ridmann Supp. Testimony, pp. 3-5.] 

2. [bookmark: _Toc328137737]Renewable Energy Credits
Under ESP 3, the Companies may continue to meet their renewable energy resource requirements by purchasing Renewable Energy Credits (“RECs”).[footnoteRef:63]  RECs may be solicited through a request for proposal (“RFP”) process conducted by an independent bid manager.[footnoteRef:64] RFPs can be a useful tool in setting market value for a product.[footnoteRef:65]  Any requirements remaining after the RFP process will be acquired through bilateral contracts.  The costs associated with the Companies’ acquisition of RECs will be recovered through Rider AER.[footnoteRef:66]  As discussed in Section A.4 of the Stipulation, ESP 3 will extend the recovery period for renewable energy credit costs over the remaining life of the current ESP and the life of ESP 3.  This extension will reduce the near term rates charged to customers arising from compliance with statutory benchmarks for renewable energy resources and smooth out the rate levels over the remaining time period of the current ESP and the time period of ESP 3.[footnoteRef:67] [63:  Stip., § A.4.]  [64:  Id.]  [65:  Case No. 09-906-EL-SSO, Tr. Vol. IV, p. 493. ]  [66:  Stip., § A.4.]  [67:  Ridmann Testimony, p. 15.] 

The Retail Energy Supply Association (“RESA”) and Direct Energy Services, LLC and Direct Energy Business, LLC (collectively “Direct Energy”) do not challenge the Signatory Parties’ proposal to achieve the Companies’ compliance with renewable energy resource requirements through the purchase of RECs.  Instead, as set forth in Teresa Ringenbach’s testimony, they challenge the extension of the recovery period.[footnoteRef:68]  Ms. Ringenbach testified that the extension will unfairly skew the Companies’ “price to compare” as compared to CRES providers’ offers because CRES providers do not have the ability to “manipulate customer compliance costs.”[footnoteRef:69]   [68:  Ringenbach Testimony, p. 15.]  [69:  Id.] 

It is Ms. Ringenbach’s testimony, however, that is skewed.  She admitted that customers who take generation service from a utility could view the Companies’ proposal to extend the collection of renewable energy credits as a benefit.[footnoteRef:70]  She acknowledged that CRES providers could structure their pricing to spread out the collection of their renewable energy costs.[footnoteRef:71]  She also failed to acknowledge that the Companies face regulatory constraints that are not applicable to CRES providers.  Simply put, Ms. Ringenbach placed the interests of CRES providers above the interests of customers.   [70:  Tr. Vol. III, pp. 83-84.]  [71:  Id., p. 83.] 

The Stipulation must be viewed as a package.[footnoteRef:72]  Certain of its elements will tend to be more beneficial to competitive suppliers and some will benefit customers.  Here, as part of that balancing of interests among parties, the Companies and the Signatory Parties chose to benefit customers by extending the recovery period.[footnoteRef:73] [72:  See Consumers’ Counsel v. Pub. Util. Comm. (1992) 64 Ohio St. 3d 123, 126 (endorsing the consideration of a stipulation as a “package” with regard to benefits to ratepayers and the public interest); In the Matter of the Regulation of the Purchased Gas Adjustment Clause Contained Within the Rate Schedules of Duke Energy Ohio, Inc. and Related Matters, Case No. 11-218-GA-GCR, Opinion and Order, p. 6 (Entry date: Mar. 14, 2012) (finding that stipulation should be viewed as a package when assessing benefit to ratepayers); In the Matter of the Determination of the Existence of Significantly Excessive Earnings for 2010 Under the Electric Security Plan of Ohio Edison Company, The Cleveland Electric Illuminating Company, and The Toledo Edison Company, Case No. 11-4553-EL-UNC, Opinion and Order, p. 4 (Entry date: Jan. 18, 2012) (same).]  [73:  Notably, recognizing the potential benefits to them, a number of competitive suppliers signed the Stipulation as Signatory Parties, while others are non-opposing parties, including members of RESA.] 

3. [bookmark: _Toc328137738]Other Initiatives
· Eligibility for Mercantile Projects.  Under ESP 3, college or university members of AICUO may seek to institute mercantile-sited energy efficiency projects pursuant to R.C. § 4928.66.[footnoteRef:74]  The Stipulation makes clear that AICUO member institutions will be eligible as a mercantile customer for such projects if their aggregate load qualifies as a mercantile customer.  The AICUO member institutions also will seek to assist the Companies in performing energy-related research through the institutions’ capable professionals.[footnoteRef:75]   [74:  Stip., § E.5.]  [75:  Id., § E.6.] 

· The LED Pilot.  ESP 3 will continue to support the initiation of a LED streetlight pilot program by CEI for the City of Cleveland (the “LED Pilot”) that was approved in Case No. 10-388-EL-SSO.[footnoteRef:76]  Under the LED Pilot, CEI and the City of Cleveland will work cooperatively regarding the installation of LED streetlights in Cleveland during ESP 3 with the billing procedures set forth in the Stipulation.[footnoteRef:77]  This project will result in energy efficiency savings for Cleveland’s residents.   [76:  Id., § F.4.  ]  [77:  Id.] 

· Energy Efficiency Contributions for Akron and Lucas County.  Under ESP 3, the Companies will provide direct funding to the City of Akron and Lucas County to support energy efficiency and sustainability goals.[footnoteRef:78]  The Companies will contribute to each of the City of Akron and Lucas County $100,000 in 2014 and $100,000 in 2015 to be used for the benefit of Ohio Edison and Toledo Edison customers, with such amounts recovered in Rider DSE.[footnoteRef:79] [78:  Id., § E.7-8.]  [79:  Id.] 

· Continued Funding of Energy Efficiency Administrators.  ESP 3 provides for continued service from and compensation of energy efficiency (“EE”) administrators, along with the opportunity for the Companies to appoint additional administrators for commercial and industrial programs.[footnoteRef:80]  Signatory Parties who were appointed as energy efficiency administrators in Case 08-935-EL-SSO[footnoteRef:81] and continued in Case No. 10-388-EL-SSO, including COSE, AICUO, OHA, and OMA, shall continue to serve in that role.[footnoteRef:82] [80:  Id., § E.2.]  [81:  In the Matter of the Application of Ohio Edison Company, The Cleveland Electric Illuminating Company and The Toledo Edison Company for Authority to Establish a Standard Service Offer Pursuant to Section 4928.143, Revised Code, in the Form of an Electric Security Plan, Case No. 08-935-EL-SSO (“Case No. 08-935-EL-SSO”).]  [82:  Id.] 

· Retail Market Enhancements.  Under ESP 3, the Companies will continue to provide enhanced customer data and information subject to and consistent with the Commission’s rules.[footnoteRef:83]  Under an agreement between the Companies and Constellation and Exelon, the Companies have agreed to provide additional customer data and information, including loss factor and service voltage.[footnoteRef:84]  The Companies also agreed to support supplier drop rescission requests via supplier initiated EDI 814 Reinstatement, adopt EDI standards for special meter configuration and provide supplier bill messaging on utility consolidated bills.[footnoteRef:85] [83:  Stip., § G.]  [84:  Tr. Vol. II, pp. 73-76; Company Exhibit 7 (NOAC Set 1-Interrogatory No. 1, Supplemental Attachment 1).]  [85:  Tr. Vol. II, pp. 73-76.] 

C. [bookmark: _Toc328137739]ESP 3 Continues To Provide Economic Development Funding.
The statutory criteria for electric security plans authorize and anticipate that such plans will include provisions for economic development.[footnoteRef:86]  Consistent with the General Assembly’s expectations and the Commission’s Order in Case No. 10-388-EL-SSO, ESP 3 continues to provide economic development provisions to help stimulate the economy of the Companies’ territories and the development and retention of jobs in the region.  The costs associated with these provisions, which are discussed further below, are recovered through the Companies’ current Economic Development Rider (“Rider EDR”), other than, of course, the Companies’ shareholders’ own contributions.[footnoteRef:87]  These provisions provide important quantitative and qualitative benefits to the region, the significance of which cannot be underestimated in light of the current state of the economy. [86:  R.C. § 4928.143(B)(2)(i); Opinion and Order, Case No. 10-388-EL-SSO, p. 39.  The relevant criteria for electric security plans are discussed in further detail in Section II, infra.]  [87:  See generally Stip., § F.] 

· Continued Support for Expansion of the Cleveland Clinic.  ESP 3 continues the provisions agreed to under the current ESP providing support for the expansion of the Cleveland Clinic.[footnoteRef:88]   [88:  Stip., § F.2.] 

· Continued Support for Domestic Automakers.  The Signatory Parties’ agreement recognizes that automakers play an important economic role in the Companies’ communities and, consistent with R.C. § 4928.02(N), the global economy.  ESP 3 continues the economic development provisions under the current ESP for domestic automakers in the Companies’ territories that used more than 45 million kWhs in 2009.[footnoteRef:89]  The automakers’ incremental usage during the term of ESP 3 that is above the average monthly consumption baseline will be granted a discount of 1.0-1.2¢/kWh, even if the automakers shop for generation.[footnoteRef:90]  The discount is structured, therefore, to encourage increased business and, derivatively, the economy and job prospects in the Companies’ service territories:  “the provision will not kick in unless there is increased business in the domestic auto industry.”[footnoteRef:91]  As clarified as part of questioning from the bench, this provision is incremental to the provisions that were included in the current ESP and constitutes an economic development benefit.[footnoteRef:92] [89:  Id., § F.3.]  [90:  Case No. 10-388-EL-SSO, Tr. Vol. I, p. 137.]  [91:  Id., Tr. Vol. III, p. 579.]  [92:  Tr. Vol. II, pp. 268-269.] 

· Rate Mitigation for Certain Rate Schedules.  ESP 3 continues to cap the average total rate overall percentage increase for customers taking service on Private Outdoor Lighting, Traffic Lighting, Street Lighting and Rate GT rates to one and one-half times the system average overall percentage rate increase by Company.[footnoteRef:93]  The percentage increase cap will be derived by comparing the rate levels for the twelve months ending May 2015 to the twelve months ending May 2014, incorporating the rates derived from the applicable CBP results.  This provision of ESP 3 continues the societal benefits provided under the current ESP because lighting schedule customers, who are mostly municipalities, and GT customers, who are generally large manufacturers, can help spur economic activity in the region.[footnoteRef:94]   [93:  Stip., § A.5.i.]  [94:  Case No. 09-906-EL-SSO, Tr. Vol. IV, p. 586.] 

· Additional Shareholder Commitment.  The Companies’ shareholders commit through ESP 3 to contribute $2 million to economic development and job retention programs.[footnoteRef:95]  The Companies often become aware of such opportunities through their contact with the business community and from customers directly.[footnoteRef:96]  This commitment will continue the Companies’ investment in their communities via direct funding over the two-year term of ESP 3. [95:  Stip., § F.1.]  [96:  Case No. 10-388-EL-SSO, Tr. Vol. I, pp. 107-108.] 

D. [bookmark: _Toc328137740]ESP 3 Continues To Provide Support For Low Income Customers.
ESP 3 continues several features for low income customers that the Commission found under the current ESP to benefit rate payers and the public interest.[footnoteRef:97]  These provisions include a discount for generation service and funding for fuel assistance programs. [97:  Opinion and Order, Case No. 10-388-EL-SSO, pp. 33, 36-37.] 

· PIPP Discount.  Customers taking service under the percentage of income payment plan (“PIPP”) will receive a 6 percent discount off of their price to compare.[footnoteRef:98]  The retail load associated with PIPP customers will not be included in the CBP product, but will instead be supplied to the Companies via a wholesale bilateral contract for the duration of the term of the ESP 3, which insures the discounted price.  PIPP customers will remain retail customers of the Companies for generation service but will, as part of ESP 3, receive generation service at a discounted rate.  Further, the Stipulation recognizes that the Ohio Department of Development may seek an alternative supply agreement for PIPP customers with another competitive supplier in accordance with R.C. § 4928.54.[footnoteRef:99]  Accordingly, the Stipulation provides a benefit of at least a 6 percent discount off of retail generation rates for PIPP customers.   [98:  Stip., § A.1.]  [99:  Id.; see also Tr. Vol. I, pp. 113-114, 123-124; Opinion and Order, Case No. 10-388-EL-SSO, p. 29.] 

· Funding for Community Connections.  ESP 3 continues funding the Community Connections program at a level of $5 million dollars per year.[footnoteRef:100]  This program provides energy efficiency and weatherization assistance to low income residential customers.[footnoteRef:101]  As was done under the current ESP and as set forth in the Companies’ last distribution rate case, the funding will be recovered from all customers through Rider DSE.[footnoteRef:102]   [100:  Ridmann Testimony, p. 7; Stip., § E.4.]  [101:  Id.]  [102:  Stip., § E.4.] 

· Funding for Fuel Fund Programs.  ESP 3 commits the Companies to make $1 million available to OPAE for its fuel fund program over the term of ESP 3, which provides financial assistance for customers in need to pay for utility services.[footnoteRef:103]  Funding of an additional $8 million across all three Companies also will continue to be made available over the term of ESP 3 to help low income customers in the Companies’ service territories pay their electric bills.[footnoteRef:104]  The funding for these programs will be provided by the Companies’ shareholders and not recovered from customers.[footnoteRef:105]  [103:  Id., § H.5.]  [104:  Ridmann Testimony, pp. 6-7.]  [105:  Id., p. 7.] 

E. [bookmark: _Toc328137741]ESP 3 Resolves Other Matters That Are Or Would Otherwise Be The Subject Of Litigation.
ESP 3 also provides certainty and stability to the Commission, its Staff, and interested parties, as well as customers, by resolving current and future matters that would require significant resources and unknown outcomes.  The agreements reached in the Stipulation would resolve Materials Science Corporation v. The Toledo Edison Company, Case No. 12-919-EL-CSS, which is currently pending before the Commission.  Upon Commission approval of the Stipulation authorizing Toledo Edison to bill and collect a charge of $6.00 per kVa of billing demand under Rider EDR and other conditions as set forth in the Stipulation, Material Sciences Corporation agrees to dismiss with prejudice its complaint against Toledo Edison.[footnoteRef:106] [106:  Stip., § H.9.] 

In addition, the Stipulation’s terms obviate the possibility of other proceedings.  The Companies’ agreement to a distribution base rate-freeze eliminates, except for limited circumstances, the possibility of a distribution base rate increase during the term of ESP 3.[footnoteRef:107]   [107:  The Companies retain the right to institute a distribution rate proceeding under certain emergency situations.  Stip., § B.1.] 

The Stipulation also resolves disputes concerning the Companies’ recovery of lost distribution revenue (“LDR”) associated with approved energy efficiency and peak demand reduction programs through May 31, 2016.[footnoteRef:108]  The Signatory Parties agree that the Companies will be allowed to recover all LDR attributable to energy efficiency and peak demand reduction programs approved by the Commission during the proposed term of ESP 3, as they are now authorized to do under the current ESP for all programs.[footnoteRef:109]  As a matter of equity, LDR recovery permits the Companies to recover their costs while distribution rates are frozen and sales are declining due to energy efficiency mandates, thereby enabling the Companies to be made whole.  The recovery of LDR thus aligns the Companies, Signatory Parties, and customers’ interests to serve energy efficiency,[footnoteRef:110] furthering the policy goals embodied in Senate Bill 221.  Indeed, OCC witness Wilson Gonzalez has testified in three prior cases that the recovery of LDR provides incentives for companies to put energy efficiency programs in place.[footnoteRef:111]  [108:  Ridmann Testimony, p. 6.]  [109:  Stip., § E.3; Opinion and Order, Case No. 10-388-EL-SSO, p. 14.]  [110:   Tr. Vol. I, pp. 178-179; see also Tr. Vol. III, pp. 121-122.]  [111:  Tr. Vol. III, p. 121.] 

II. [bookmark: _Toc328137742]ESP 3 IS MORE FAVORABLE THAN THE EXPECTED RESULTS OF AN MRO.
To approve an application for an ESP, the Commission must determine “whether the ESP, including its pricing and all other terms and conditions including deferrals and future recovery of deferrals, is more favorable in the aggregate as compared to the expected results that would otherwise apply under Section 4928.142.”[footnoteRef:112]  A “pure numeric test should not be conclusive of [the Commission’s] analysis.”[footnoteRef:113]  The Commission must consider both quantitative and qualitative factors in its analysis.[footnoteRef:114] [112:  Case No. 10-388-EL-SSO, Opinion and Order, at p. 7; accord R.C. § 4928.143(C)(1).]  [113:  In the Matter of the Application of Columbus Southern Power Company and Ohio Power Company for Authority to Establish a Standard Service Offer Pursuant to Section 4928.143, Revised Code, in the Form of an Electric Security Plan, Case No. 11-346-EL-SSO, Opinion and Order, p. 32 (Entry date: Dec. 14, 2011) (“Case No. 11-346-EL-SSO”).
]  [114:  Id.] 

The provisions of ESP 3 are more favorable than an MRO from both a quantitative and qualitative prospective.[footnoteRef:115]  Indeed, ESP 3 continues provisions included in the current ESP that the Commission has already found to be more favorable than an MRO.[footnoteRef:116] [115:  See R.C. § 4928.143(C)(1).]  [116:  Opinion and Order, Case No. 10-388-EL-SSO, pp. 42-45.] 

A. [bookmark: _Toc328137743]The Quantitative Benefits Of ESP 3 Are More Favorable Than An MRO.
ESP 3 represents a quantitative benefit over an MRO.  In fact, using the same methodology accepted by the Commission in Case No. 10-388-EL-SSO, Mr. Ridmann demonstrated that ESP 3 provides benefits of over $200 million to customers, on a net present value basis.[footnoteRef:117]  The Companies’ calculation of the quantitative benefits illustrates the benefit of the proposed ESP by focusing on the differences between the proposal and an MRO.[footnoteRef:118]   [117:  Ridmann Testimony, p. 16, WRR-Attachment 1.]  [118:  Id., pp. 17-19.] 

In calculating the benefit of ESP 3, the Companies considered the following quantitative provisions of the ESP:  (1) estimated Rider DCR revenues from June 1, 2014 through May 31, 2016; (2) estimated PIPP generation revenues for the period of the ESP 3, reflecting the 6% discount provided by the Companies; (3) economic development funds and fuel fund commitments that the Companies’ shareholders, not customers, will contribute; and (4) estimated RTEP costs that will not be recovered from customers.[footnoteRef:119]  The Companies’ quantitative analysis of an MRO included:  (1) estimated revenue from base distribution rate increases based on the proposed Rider DCR revenue caps; and (2) generation revenue from PIPP customers excluding the 6% discount discussed above in Section I(D).  With the exception of the timing of recovery of costs permitted to be recovered under Rider DCR, the Companies did not include provisions that would be expected to impact both ESP 3 and an MRO in a similar manner; e.g., riders that the Commission has approved in prior cases and that continue under their own terms regardless of approval of ESP 3.[footnoteRef:120]  [119: Id., p. 17.]  [120:  Id., p. 18.] 

The Companies’ calculation then converted the quantitative impact into present value dollars.[footnoteRef:121]  This thorough and reasoned calculation confirmed that ESP 3’s quantitative benefits over an MRO are over $200 million in present value dollars to the Companies’ customers.[footnoteRef:122]  [121:  Id., WRR-Attachment 1.  ]  [122:  Id.] 

Consistent with calculations that supported the current ESP, the Companies included an adjustment for regulatory lag associated with Rider DCR in their analysis of ESP 3.  This calculation decreased the level of benefit provided by ESP 3.[footnoteRef:123]  Recently, in Case No. 11-346-EL-SSO, however, the Commission determined that concerns over including an adjustment for the regulatory lag associated with a rider comparable to Rider DCR were unwarranted because the applicant in that case, AEP Ohio, would otherwise be able to seek an increase in base distribution rates.[footnoteRef:124]  If the Companies’ adjustment for DCR regulatory lag was excluded from the analysis of the quantitative benefits of ESP 3, then the net present value to customers of the ESP over an MRO increased from $200.6 million to $226.5 million.[footnoteRef:125]  [123:  Ridmann Supp. Testimony, pp. 7-8.]  [124:  Ridmann Supp. Testimony, p. 7; Case No. 11-346-EL-SSO, Order dated December 14, 2011, p. 31. Although the Commission subsequently rejected the ESP proposed there, the order rejecting the ESP did so without mentioning anything about the DCR-like rider at issue or how it should be treated for purposes of the ESP versus MRO test.  See Entry on Rehearing, Case No. 11-346-EL-SSO (Entry date: Feb. 23, 2012); see also Tr. Vol. III, pp. 132-134.]  [125:  Ridmann Supp. Testimony, p. 8.] 

Staff witness Robert Fortney provided another perspective of the ESP versus MRO analysis that also establishes that ESP 3 is better in the aggregate than an MRO – even without the Commission needing to consider ESP 3’s “qualitative” benefits.[footnoteRef:126]  Mr. Fortney testified that “the costs to consumers of the Delivery Capital Recovery (DCR) Rider, which are included in Mr. Ridmann’s ESP analysis and the costs of a distribution case, which are included in Mr. Ridmann’s MRO analysis” could be considered as a “wash”:    [126:  Fortney Testimony, pp. 4-5.] 

If the companies do not recover those costs through the DCR, it is probable that they would file distribution rate cases (in an AIR) to recover those same costs.  While there may be some variation in the amounts recovered due to the timing of rate cases and the concept of “date certain,” in the long run, the companies would recover the equivalent of the same costs.[footnoteRef:127]        [127:  Id.] 


Mr. Fortney also pointed out that his reasoning is consistent with Case No. 11-346-EL-SSO, in which the Commission found, “Further, we note that the Non-Signatory Parties concerns about the DIR not being present in the price analysis are unwarranted, because AEP-Ohio would otherwise be entitled to see an increase in distribution rates pursuant to Section 4909.19, Revised Code.”[footnoteRef:128] [128:  Id., p. 5, quoting Opinion and Order, Case No. 11-346-EL-SSO, p. 31 (Entry date: Dec. 14, 2011).] 

Mr. Fortney observed that, given the Commission’s treatment of a DCR-like rider in Case No. 11-346-EL-SSO, even if foregoing RTEP cost recovery was eliminated as an ESP 3 benefit, ESP 3 still benefitted customers relative to an MRO by over $21 million.[footnoteRef:129]  As Mr. Fortney noted, “Under that perspective, the Commission would not even need to take the ‘qualitative’ benefit of ESP 3 into account.”[footnoteRef:130] [129:  Fortney Testimony, p. 5]  [130:  Id.] 

A few opposing intervenors attempt to diminish the quantitative benefits of ESP 3.  As demonstrated below, their attempted challenges do not alter the result that ESP 3 is more beneficial than an MRO.  
1. [bookmark: _Toc328137744]Intervenors’ quantitative analyses are incorrect or incomplete.
Mainly through the testimony of OCC witness Gonzalez and NOPEC/NOAC witness Frye, the intervenors opposing the Stipulation criticized Mr. Ridmann’s calculations of the relative quantitative benefits of ESP 3 compared to an MRO.  These witnesses focused on three issues:  (1) whether foregoing RTEP cost recovery should be considered a benefit of ESP 3; (2) whether the treatment of Rider DCR in Mr. Ridmann’s analysis is correct; and (3) whether the PIPP customer benefits provided in ESP 3 should be considered a benefit.  None of these arguments carry the day.
a. Foregoing RTEP cost recovery should be considered as a benefit of ESP 3.
OCC contended that the Companies should not “double-count” RTEP benefits as a benefit under ESP 3 because this benefit is not unique to ESP 3.[footnoteRef:131]  On the stand, however, Mr. Gonzalez contradicted that position by testifying that each settlement is unique and that all parties are perfectly free to enter into a brand new deal.[footnoteRef:132]   [131:  Gonzalez Testimony, p. 28.]  [132:  Tr. Vol. III, pp. 128-129.] 

NOPEC/NOAC witness Frye also opposed counting as a benefit to ESP 3 the Companies’ agreement to forego recovery of RTEP costs.[footnoteRef:133]  Mr. Frye admitted that this commitment by the Companies was a benefit of the Companies’ current ESP.[footnoteRef:134]  Like Mr. Gonzalez, Mr. Frye admitted that nothing required the Companies to have the same terms in the proposed ESP as the current ESP.[footnoteRef:135]  He further admitted that the Companies were free to attempt to renegotiate the terms of the current ESP.[footnoteRef:136]  Here, the Signatory Parties did just that; the ESP 3 is a unique deal.   [133:  Frye Testimony, pp. 4-5.  Mr. Frye contradicted himself on several occasions.  Most notably, his direct testimony suggested that the Commission should reject ESP 3 because it failed the ESP versus MRO test.  Id., p. 7.  On cross-examination, however, he conceded that he did not have an opinion as to whether the ESP 3 failed the ESP versus MRO test or even whether the Commission should approve ESP 3.  Tr. Vol. III, pp. 33-36.  He then appeared to recant the later testimony on redirect.  Id., p. 54.  Such unreliable testimony should not be relied upon by the Commission in making its determination in this proceeding.]  [134:  Tr. Vol. III, p. 43.]  [135:  Id., p. 44.]  [136:  Id., p. 45.] 

Yet, even following Mr. Gonzalez’s “no double-count” rule, the Companies should be able to consider a benefit of approximately $39 million in nominal RTEP savings that were not included as a benefit in the Companies’ analysis of the quantitative benefits of the current ESP as compared to an MRO.[footnoteRef:137]  Removing all RTEP savings except for the $39 million not recognized in the Companies’ analysis of the current ESP results in an aggregate net present value ESP 3 benefit of over $23 million over an MRO.[footnoteRef:138]   [137:  Case No. 10-388-EL-SSO, Ridmann Testimony, WRR-Attachment 1.]  [138:  The $39 million of nominal savings is approximately $30 million on a net present value basis.  The record shows that simply removing 100% of the RTEP savings from the analysis results in the ESP 3 being less favorable than an MRO by approximately $7 million on a net present value basis.  See Fortney Testimony, p. 2.   Therefore, adding back in $30 million yields a positive ESP 3 benefit of $23 million on a net present value basis.  When combined with the removal of the assumed regulatory lag associated with Rider DCR (which Mr. Ridmann testified as approximately $26 million on a net present value basis; see Ridmann Testimony, WRR-Attachment 1), the ESP 3 is more beneficial than an MRO by approximately $49 million on a net present value basis. ] 

Further, according to Staff witness Fortney, even if all RTEP cost savings were removed from the analysis, and Mr. Ridmann’s treatment of Rider DCR remained in the calculation, a potential $7 million cost of ESP 3 over an MRO would be outweighed by the qualitative benefits of ESP 3.[footnoteRef:139]  As noted above, Mr. Fortney also testified that both Mr. Ridmann’s RTEP and DCR figures should be removed and that doing so resulted in a $21 million benefit for the ESP 3.[footnoteRef:140] [139:  Fortney Testimony, pp. 3-4.]  [140:  Id., pp. 4-5.] 

b. Rider DCR should be included in the ESP versus MRO comparison with recognition of a regulatory lag, or in the alternative, considered a “wash.”
In his prefiled testimony, OCC witness Gonzalez attempted to make several arguments regarding Rider DCR, i.e.:  (1) Rider DCR is less beneficial than recovery of similar costs in a rate case; (2) Rider DCR should not be allowed because the Companies should be required to recover these costs through a rate case; and (3) Rider DCR, as proposed, should not be allowed because the Companies did not make any showing regarding reliability, as allegedly required under R.C. § 4928.143(B)(2)(h).  NOPEC/NOAC witness Frye also improperly attempted to inflate the cost of Rider DCR.  As demonstrated below, none of these contentions withstands even the most cursory scrutiny.
OCC witness Gonzalez complained that Rider DCR is less beneficial to customers than if the Companies sought an increase through a rate case.[footnoteRef:141]  This argument is refuted by Staff witness Robert Fortney, who testified that the costs of Rider DCR when compared to both the ESP 3 and an MRO are a “wash.”[footnoteRef:142]  Mr. Gonzalez’s argument also is contradicted by the Commission’s order in Case No. 11-346-EL-SSO in which the Commission noted that concerns over the exclusion of similar costs from the ESP versus MRO analysis were unwarranted.[footnoteRef:143]   [141:  Gonzalez Testimony, p. 22.]  [142:  See Fortney Testimony, p. 4.]  [143:  Opinion and Order, Case No. 11-346-EL-SSO, p. 31(Entry date: Dec. 14, 2011).  Mr. Gonzalez also admitted that even though the Commission subsequently rejected the ESP in that case, the Commission did not mention anything about the DCR costs.  Tr. Vol. III, p. 132.  Indeed, a fair reading of the Commission’s February 23, 2012 order in that case rejecting the ESP at issue shows that the Commission’s decision had nothing to do with the valuation of DCR-type costs in an ESP versus MRO analysis.  Id.] 

Indeed, Mr. Gonzalez’s testimony during cross-examination contradicted his direct testimony.  On the stand, Mr. Gonzalez testified that Rider DCR provided benefits to customers under the ESP 3 that would not otherwise be available.  He testified that these benefits included a quarterly reconciliation, a detailed annual audit that allows other parties to participate, a cap on how much costs the Companies can recover, and a gradual increase of costs that may not be available under a rate case.[footnoteRef:144] [144:  Tr. Vol. III, pp. 139-141.] 

Mr. Gonzalez also argued that the Companies should be required to file a rate case to recover the costs associated with Rider DCR.[footnoteRef:145]  But that same argument already has been rejected by the Commission.  The Commission specifically stated that “the statutory authority to file an application under Section 4928.143, Revised Code is separate and independent from the statutory provisions of Section 4909.18 Revised Code.”[footnoteRef:146]  On cross-examination, Mr. Gonzalez admitted that Rider DCR recovery is allowed under Senate Bill 221.[footnoteRef:147] [145:  Gonzalez Testimony, pp. 22-23.]  [146:  Third Entry on Rehearing, Case No. 10-388-EL-SSO, p. 6 (Entry date: Feb. 9, 2011).]  [147:  Tr. Vol. III, p. 117.] 

Mr. Gonzalez further appeared to testify that Rider DCR should not be approved because the Companies were required to make some type of showing relating to service reliability under R.C. § 4928.143(B)(2)(h).  But this view collapsed at the hearing as a result of Mr. Gonzalez’s admissions.  Mr. Gonzalez admitted that the Commission had previously approved Rider DCR without any reference to R.C. § 4928.143(B)(2)(h).[footnoteRef:148]  Mr. Gonzalez admitted that Senate Bill 221 directs the Commission to examine issues relating to reliability as set out in R.C. § 4928.143(B)(2)(h).[footnoteRef:149]  He admitted that Staff witness Peter Baker examined the reliability issues of the Companies’ distribution system using the Companies’ reliability data from consumer surveys.[footnoteRef:150]   [148:  Id., p. 116; Opinion and Order, Case No. 10-388-EL-SSO, p. 41 (“The provisions of the Combined Stipulation related to Rider DCR were not filed under Section 4928.143(B)(2)(h), Revised Code; therefore, there is no requirement to conduct an examination of the reliability of FirstEnergy’s distribution system.”).]  [149:  Tr. Vol. III, pp. 116-117.]  [150:  Mr. Gonzalez admitted that he incorrectly testified that Mr. Baker relied on surveys conducted in 2004.  He acknowledged that Mr. Baker relied on surveys from 2008.  Tr. Vol. III, p. 117.  Both Mr. Ridmann and Mr. Baker corroborated that the surveys were taken in 2008.  Tr. Vol. II, pp. 17, 232.] 

At the hearing, Mr. Gonzalez contradicted his direct testimony as initially filed and admitted that the Companies have no obligation under the current ESP to come forward with a new application for reliability standards as of 2014.[footnoteRef:151]  He admitted that he corrected his direct testimony to reflect the stipulation in Case No. 09-759-EL-ESS,[footnoteRef:152] the Companies’ reliability standards case.[footnoteRef:153]  Mr. Gonzalez agreed that the Stipulation in that case obligated the Companies to apply for new reliability standards if the Companies exceeded two or more of six applicable historical average reliability measures.[footnoteRef:154]  He further agreed that the Companies had not exceeded two or more of those measures.[footnoteRef:155]  Mr. Gonzalez also admitted that he was not aware of any other obligation apart from the settlement in Case 09-759-EL-ESS that the Companies have made to file a new application regarding reliability standards.[footnoteRef:156]   [151:  Tr. Vol. III, p. 118.]  [152:  In the Matter of the Application of Ohio Edison Company, The Cleveland Electric Illuminating Company and The Toledo Edison Company for Approval of Proposed Reliability Standards, Case No. 09-0759-EL-ESS, Public Utilities Commission of Ohio (“Case No. 09-0759-EL-ESS”).]  [153:  Tr. Vol. III, pp. 117-118.]  [154:  Id., p. 118.]  [155:  Id.]  [156:  Id.] 

Even if the Commission was required to review the Companies’ reliability (which it is not), Staff witness Peter Baker testified that the Companies have met the requirements of R.C. § 4928.143(B)(2)(h).[footnoteRef:157]  He explained that the Companies’ application in Case No. 09-759-EL-ESS met the Companies’ requirement to file an application with the Commission to establish specific minimum performance standards.[footnoteRef:158]  He testified that “[u]ltimately the Companies stipulated to a tighter standard based on a shorter, more recent time period and a roughly ten percent allowance for variability.”[footnoteRef:159]  Indeed, he noted that OCC’s counsel participated in the Companies’ application and negotiations in that case.[footnoteRef:160]   [157:  Baker Testimony, p. 6.]  [158:  Id., p. 4.]  [159:  Id.]  [160:  Id. ] 

Mr. Baker also testified that the Companies not only met but performed better than the required standards as set by the system average interruption frequency index (“SAIFI”) and the customer average interruption duration index (“CAIDI.”)[footnoteRef:161]  Mr. Baker concluded that “the Companies’ and their customers’ reliability expectations are in alignment and…the companies are dedicating sufficient resources to the reliability of their distribution systems.”[footnoteRef:162] [161: Id., p. 5. ]  [162:  Id., p. 6.] 

NOPEC, NOAC and OCC’s concerns regarding the amount of recovery under Rider DCR were proven to be overstated.  The evidence of record showed that these concerns were based on incorrect assumptions regarding the potential increase of Rider DCR.[footnoteRef:163]  During cross-examination, NOPEC/NOAC witness Mark Frye and OCC witness Wilson Gonzalez both admitted that under ESP 3 the maximum potential increase in Rider DCR revenue over the current ESP based on the proposed revenue caps is $45 million over the entire ESP 3 period; not the $405 million that they cited in their respective prefiled testimony.[footnoteRef:164]  And both witnesses admitted that residential customers would pay less than half of any increase in Rider DCR.[footnoteRef:165] [163:  Frye Testimony, pp. 6-7; Gonzalez Testimony, p. 36.]  [164:  See Tr. Vol. III, pp. 41-42; Id., pp. 119-120.]  [165:  Id., p. 42; Id., p. 120.] 

2. [bookmark: _Toc328137745]ESP 3 provides a benefit to customers by continuing to serve PIPP customers at a price that is six percent off of the SSO price for other customers.
OCC, RESA and Direct Energy objected to the provisions under the Stipulation that provide that the PIPP load will be supplied at a discount of 6 percent.  They contended that the Companies should bid the PIPP load in an auction.[footnoteRef:166]   [166:  Ringenbach Testimony, p. 16; Gonzalez Testimony, pp. 30-31.] 

But OCC, RESA and Direct Energy presented no evidence to show that an auction would provide a greater benefit to PIPP customers than the 6 percent discount provided under the Stipulation.  None of the witnesses who recommended a separate auction for the PIPP load did any analysis to show that an auction would generate a price lower than that offered by the Stipulation.[footnoteRef:167]  Nor did OCC, RESA or Direct Energy provide any evidence that a company other than FirstEnergy Solutions would provide a discount of 6 percent for this load. [167:  See Ringenbach Testimony, p. 16; Gonzalez Testimony, pp. 30-31.] 

Further, as Mr. Gonzalez admitted, a supplier participating in a PIPP load CBP would have to forego the opportunity to sell power at market prices,[footnoteRef:168] something that no other supplier would commit to do.[footnoteRef:169]  On the other hand, the Stipulation provides for a real, tangible benefit to PIPP customers, and indirectly all customers who might otherwise have to pay for PIPP arrearages, by providing a guaranteed discount of 6 percent below the SSO price.   [168:  Tr. Vol. III, p. 134.]  [169:  Id., pp. 134-135.] 

B. [bookmark: _Toc328137746]The Qualitative Benefits Of ESP 3 Are More Favorable Than An MRO. 
ESP 3 includes numerous qualitative benefits in the form of economic development, rate design provisions, energy efficiency funding, support for customer shopping and price certainty and stability for customers.  This package of benefits would not be available under an MRO.[footnoteRef:170]  In terms of economic development, ESP 3 continues to provide credits for large customers, including those with interruptible load participating under the Companies’ Rider ELR; credits for large automaker facilities; and financial support for the Cleveland Clinic.  The proposed rate design under ESP 3 continues to support gradualism through the Companies’ Rider EDR, which provides credits to non-standard residential customers, schools and municipalities.  The Companies will also continue to retail rate designs to reflect capacity and energy components of the CBP prices separately, thus sending appropriate price signals to customers.  Additional rate design benefits of the ESP 3 include the aforementioned extended recovery of renewable energy credit costs and the extension of the Companies’ time-differentiated pricing options.[footnoteRef:171]   [170:  See generally Stip.; compare R.C. § 4928.142 (setting forth requirement for an MRO to include a compliant competitive bid process and meet certain information and RTO standards) with R.C. § 4928.143.]  [171:  Stip., §§A, F, H.] 

Under ESP 3, the Companies will continue to provide funding to energy efficiency administrators to help facilitate the achievement of their energy efficiency and demand response goals under SB 221,[footnoteRef:172] as well as funding to specific municipalities for purposes of energy efficiency.[footnoteRef:173]  Funding for low income customers through the Community Connections program will continue under ESP 3, along with the previously discussed discount for PIPP customers. [172:  R.C. § 4928.66.]  [173:  Stip., §E.] 

ESP 3 also promotes competition in the generation markets and shopping, which can lead to lower prices for all customers.[footnoteRef:174]  Under the proposed ESP 3, there are no minimum stay provisions for residential and small commercial customers, no minimum default service charges, no standby charges, and no shopping credit caps.  ESP 3 also provides for lower credit enhancements for CBP bidders, the bypassability of Rider GCR under certain circumstances, competitive procurement for RECs, and enhanced customer data and information for suppliers subject to and consistent with the Commission’s rules.[footnoteRef:175]  [174:  Ridmann Testimony, pp. 11-12.]  [175:  Stip., § G.  The Companies’ agreement with Constellation and Exelon also provides for enhanced customer data and information for Suppliers.  Fein Testimony, Attachment A.] 

ESP 3’s comprehensive terms provide more certainty and stability for the Companies’ customers through May 2016, and allow customers to plan proactively for their electricity needs.  The three-year auction contracts proposed under ESP 3 along with the base distribution rate freeze for the term of the ESP 3 will provide an additional level of price predictability that would not exist otherwise.[footnoteRef:176]   [176:  Ridmann Supp. Testimony, p. 6.] 

ESP 3 further resolves outstanding or anticipated issues regarding the Companies’ provision of electric service.  Thus, ESP 3 minimizes the regulatory resources that would otherwise need to be expended in determining the issues agreed upon in the ESP.  In short, ESP 3 provides numerous qualitative benefits that make it more favorable than an MRO.
Importantly, the Staff recommended the approval of the ESP 3 based in large part on ESP 3’s qualitative benefits.[footnoteRef:177]  Staff witness Fortney testified, “Staff . . . recommends that the Commission conclude that in light of the ‘qualitative’ benefits provided by ESP 3, the application in the instant proceeding should be approved, and the Stipulation should be adopted.”[footnoteRef:178]  Mr. Fortney explained that the Companies had outlined several “qualitative” benefits that the Commission should consider.  He testified that these “qualitative” benefits include the three-year auction product, the additional two-year distribution rate increase “stay-out” and the continuation of the rate options provided in the current ESP.  He also testified that “the electric security plan can offer significant advantages for the Applicant, the ratepayers of the Applicant and the public at large.”[footnoteRef:179]  Thus, the Staff recommends the approval of ESP 3. [177:  Fortney Testimony, p. 4.]  [178:  Id.]  [179:  Id.] 

OCC witness Gonzalez initially appeared to testify that the Commission should not consider qualitative benefits in assessing whether an ESP satisfied the statutory ESP versus MRO test.[footnoteRef:180]  But, on cross-examination, he admitted that the Commission has stated that it may consider qualitative benefits[footnoteRef:181]– and that he agreed that such benefits could be considered.[footnoteRef:182]  NOPEC/NOAC witness Frye also admitted that qualitative benefits could be considered.[footnoteRef:183] [180:  Gonzalez Testimony, pp. 35-36.]  [181:  Tr. Vol. III, p. 135.  Mr. Gonzalez’s testimony demonstrated a view of potential qualitative benefits that was at odds with his position supporting residential customers.  For example, he denied that keeping residential distribution base rates frozen benefitted customers.  Tr. Vol. III, pp. 136-137.  He similarly denied that having the Commission regularly review the SSO process via an ESP was a benefit of an ESP over an MRO.  Tr. Vol. III, pp. 137-139.]  [182:  Id.]  [183:  Id., p. 36.] 

While not denying many of ESP 3’s qualitative benefits, detailed above, the intervenors opposing the Stipulation centered most of their criticisms on ESP 3’s proposed procurement of a three-year product in the October 2012 and January 2013 SSO auctions.  These criticisms are without merit.
As an initial matter, the arguments that a three-year auction product, as part of a staggered multi-year, multi-auction procurement strategy, is not beneficial are belied by the Commission’s approval of the current ESP.  The current ESP includes three-year, two-year and one-year products and laddering as a technique.[footnoteRef:184]  OCC witness James Wilson acknowledged that the Commission has approved SSO auctions in the past that included three-year products.[footnoteRef:185]  He also admitted that those auctions successfully acquired the supply for the SSO load and that he would have no reason to believe the auctions were not successful in terms of procuring reliable and reasonably priced power, as the Commission and the CBP manager had determined.[footnoteRef:186]   [184:  Opinion and Order, Case No. 10-388-EL-SSO, p. 33; Stipulation and Recommendation, Case No. 10-388-EL-SSO, Attachment A, p. 2; Stoddard Rebuttal Testimony, p. 17; see also Tr. Vol. I, pp. 154, 167, 171-172.]  [185:  Tr. Vol. II, p. 113.]  [186:  Id., p. 112.  OCC witness Gonzalez and NOPEC/NOAC witness Frye also admitted that the Companies’ prior SSO auctions have successfully procured reliable electricity at reasonable prices.  Tr. Vol. III, pp. 49-50, 143.] 

OCC witness Wilson argued that there is too much uncertainty – indeed, “extraordinary uncertainty” – in the market to adopt a three-year product and thus “it is not clear that the FE Companies proposal is advantageous as this time.”[footnoteRef:187]  But his testimony was inconsistent on a number of fronts.  For example, on one hand, he admitted that the one thing about the energy market that’s certain is uncertainty.[footnoteRef:188]  On the other, he suggested that he could somehow predict that there will be less uncertainty in the future.[footnoteRef:189]  He said this even though he admitted that no one knows when the “extraordinary uncertainty” about which he is concerned will be resolved.[footnoteRef:190]   He also admitted that, for any auction, at any particular time, there could be a number of factors about which suppliers could be uncertain.[footnoteRef:191]  In fact, in a year or two, he admitted, there could be new uncertainties that no one knows about now.[footnoteRef:192]  Tellingly, the best he could say is that now “may not” – as opposed to will not – be an “advantageous time” to procure a three-year product.[footnoteRef:193] [187:  Wilson Testimony, p. 6.]  [188:  Tr. Vol. II, pp. 114.]  [189:  Id., pp. 149-150.]  [190:  Id., pp. 147-148.]  [191:  Id., pp. 114-115.]  [192:  Id., p. 141.]  [193:  Id., p. 115.] 

As Mr. Wilson further admitted, the strategy of waiting also has risks.[footnoteRef:194]  These risks, particularly of steep price increases,[footnoteRef:195] would be borne by customers.[footnoteRef:196] [194:  Id., pp. 141-142.]  [195:  Tr. Vol. II, p. 141; Stoddard Rebuttal Testimony, p. 4.]  [196:  Id., p. 142; Stoddard Rebuttal Testimony, pp. 16-17.] 

Mr. Wilson stated that the Commission should not adopt a three-year product because of uncertainty regarding high costs, particularly because of allegedly higher risk premiums that would be included by suppliers in their bids.[footnoteRef:197]  But he also testified, “[I]n general, including a three-year product will tend to smooth out generation costs, reducing customers’ exposure to the ups and downs of generation prices and forward expectations.”[footnoteRef:198] What’s more, Mr. Wilson admitted that he has not performed an analysis on how the uncertainties that he has alleged may affect energy prices.[footnoteRef:199]  Nor did he conduct any quantitative analysis regarding the size of supplier premiums associated with the market uncertainties that he is concerned about.[footnoteRef:200]    [197:  Id., p. 116.]  [198:  Wilson Testimony, p. 6.]  [199:  Tr. Vol. II, p. 116.]  [200:  Id.] 

The one aspect of Mr. Wilson’s testimony that was consistent was his admissions demonstrating that he lacks experience regarding the CBP process and hedging strategies.  Mr. Wilson has not participated in any manner in a CBP process.[footnoteRef:201]  He has not advised a regulatory body about designing hedging strategies.[footnoteRef:202]  Nor has he advised any regulatory body about competitive bidding processes for wholesale load.[footnoteRef:203]  [201:  Id., p. 110.]  [202:  Id., p. 111.]  [203: Id.] 

What it appears that Mr. Wilson is good at doing is, like a real life “Chicken Little,” listing the possible uncertainties facing any particular auction and then complaining that there is such “extraordinary uncertainty” that would preclude proceeding with auctions with three-year products.  Notably, in December 2009, Mr. Wilson worried about similar “extraordinary” risks and uncertainties involving the Companies’ proposed MRO.[footnoteRef:204]  At that time, he complained about the  “extraordinary uncertainty surrounding the then-pending migration of American Transmission Systems Inc. (“ATSI”) into PJM, among other things.[footnoteRef:205]  Of course, none of Mr. Wilson’s concerns then prevented the subsequent auctions held by the Companies from being an unqualified success.[footnoteRef:206]  Simply put, Mr. Wilson may best be described as a “Johnny One Note” – and a wrong note at that.   [204:  Case No. 09-906-EL-SSO, Wilson Testimony, p. 27.  At the hearing, Attorney Examiner Price took administrative notice of Mr. Wilson’s testimony in Case No. 09-906-EL-SSO, which was identified as Company Exhibit 9.  Tr. Vol. II, p. 166.]  [205:  Tr. Vol. II, p. 153.]  [206:   Tr. Vol. II, p. 112; Tr. Vol. III, pp. 49-50, 143. ] 

In contrast, the Companies’ witness Robert Stoddard has extensive experience in designing CBP processes, hedging strategies and PJM RPM auctions.[footnoteRef:207]  He has advised regulatory bodies, utilities and bidders alike.[footnoteRef:208]  Mr. Stoddard testified to the common sense notion that, in times of great uncertainty, adopting risk mitigation strategies, such as using a laddered procurement technique with three-year auction products is a prudent strategy.[footnoteRef:209]  He explained that laddering allows suppliers to assume the risk and “allocate it fairly at a fair price” to consumers.[footnoteRef:210]  In contrast, according to Mr. Stoddard, Mr. Wilson’s wait-and-see strategy attempts to time the market,[footnoteRef:211] which is fraught with risks, especially for customers.[footnoteRef:212] [207:  Stoddard Rebuttal Testimony, pp. 1-2; Tr. Vol. IV, pp. 33-37; see also Company Exhibit 14(a).]  [208:  Id.]  [209:  Id., p. 14.]  [210:  Tr. Vol. IV, p. 52.]  [211:  Mr. Wilson admitted that his view was that October 2012 and January 2013 may not be an “advantageous time” to pursue a three-year product.  Tr. Vol. II, p. 146.]  [212:  Stoddard Rebuttal Testimony, pp. 16-17. ] 

In addition, Mr. Stoddard testified that the three specific areas of “extraordinary uncertainty” that Mr. Wilson alleged regarding the PJM markets are exaggerated.[footnoteRef:213]  First, Mr. Stoddard disagreed with Mr. Wilson’s reliance on a large amount of plant retirements in ATSI as a factor driving uncertainty.[footnoteRef:214]  Mr. Stoddard explained that plant retirements are not a driving factor because most of these retirements have been announced.  He also noted that substantially all of the existing generating units, other than those with announced deactivations, participated in and cleared the BRA.[footnoteRef:215]  Further, it is unlikely that new generation will enter the ATSI zone before 2016 given that the time to bring any substantially-sized new resource to market is before the BRA auction.[footnoteRef:216]  Mr. Stoddard explained this timing results from the fact that capacity payments for most units “represent a significant faction of the total revenue stream that those plants will earn.”[footnoteRef:217]  He noted that “[if] you haven’t cleared in the base residual auction, you don’t get capacity payments, so you are taking out a big chunk of the economics of why you would be entering [the market].”[footnoteRef:218]  Thus, operational generation resources available to serve ATSI load through the period of ESP 3 are currently known with a high degree of certainty and, thus, is not an “extraordinary risk,” contrary to Mr. Wilson’s unsupported assertion.[footnoteRef:219] [213:  Id., p. 3.]  [214:  Id., p. 13.]  [215:  Id. ]  [216:  Id. ]  [217:  Tr. Vol. IV, p. 20.]  [218:  Id.]  [219:  Mr. Stoddard observed that the increases in capacity prices in ATSI for the 2015/2016 delivery year do not necessarily foretell increases in energy prices, noting that the prices for coal and natural gas for that period are currently unknown.  Tr. Vol. IV, p. 58.  Mr. Stoddard pointed to his analyses of the constrained area in the state of Maine where the trend in energy prices did not follow capacity prices.  Id., pp. 99-101.] 

Second, Mr. Stoddard testified that Mr. Wilson’s concerns regarding transmission upgrades are unwarranted.  Mr. Stoddard testified, “the PJM Board of Managers has approved a slate of transmission upgrades aimed at addressing reliability concerns related to plant deactivations throughout the PJM footprint.”[footnoteRef:220]  As a result, the market is well aware of these planned upgrades.[footnoteRef:221]   [220:  Stoddard Rebuttal Testimony, p. 13.]  [221:  Id.] 

Mr. Stoddard’s testimony on these points was corroborated by a PJM Staff Whitepaper, entitled, “Transmission Expansion Advisory Committee (TEAC) Recommendations to the PJM Board,” dated May 2012.[footnoteRef:222]  The PJM Whitepaper explained the process of generating unit deactivations (i.e., retirements) within PJM.[footnoteRef:223]  The PJM Whitepaper then noted what units had requested deactivation and the dates of the requests.[footnoteRef:224]  The PJM Whitepaper then detailed the numerous transmission upgrade projects, their cost and expected in-service dates.[footnoteRef:225]  As the PJM Whitepaper observed, “The PJM Board met on May 17th and approved the elements of the RTEP [Regional Transmission Expansion Plan] documented herein.”[footnoteRef:226] [222:  Company Exhibit 8.]  [223:  Id., pp. 1-2.]  [224:  Id., pp. 2-3.  Notably, the deactivation requests from FirstEnergy Solutions came within one month of the publication of two final environmental regulations, Mercury and Air Toxic Standard (“MATS”) and the Cross-State Air Pollution Rule (“CSAPR”).  Stoddard Rebuttal Testimony, pp. 6, 8.  As Mr. Stoddard observed, “Given the importance of these decisions—involving hundreds of millions of dollars in capital assets—it was not unreasonable that these generation owners took a month or two to assess the EPA’s final rules and evaluate their fleet’s future economics under different alternatives.”  Stoddard Testimony, pp. 8-9.  ]  [225:  Company Exhibit 8, pp. 13-22.]  [226:  Id., p. 12.] 

Third, Mr. Stoddard testified that Mr. Wilson’s concerns that new alternate resources (EE and Demand Response) products will create uncertainty are unfounded.[footnoteRef:227]  Mr. Stoddard explained that alternate resources products are not a driver of capacity or energy prices; these products only represent a small percentage of the market.[footnoteRef:228]  Thus, Mr. Stoddard concluded that Mr. Wilson has exaggerated the risk of extraordinary uncertainty.[footnoteRef:229] [227:  Stoddard Rebuttal Testimony, p. 14.]  [228:  Id.  ]  [229: Id., p. 12.] 

Yet, even if the Commission agrees that this is a time of extraordinary uncertainty, Mr. Stoddard testified that this uncertainty actually increases the benefit of adopting a hedging strategy, like laddering.  As Mr. Stoddard explained, “to the extent that the Commission believes that future market risks are high, this argues for obtaining greater certainty, not against, contrary to Mr. Wilson’s testimony.”[footnoteRef:230]  He noted that “[i]nsurance is valued most in risky situations.”  Thus, it is during times of high risk that securing a hedging strategy, like laddering, provides the most value to customers.[footnoteRef:231] [230: Id., p. 4.]  [231: Id.  Further, Mr. Stoddard observed that there could be efficiencies in managing risk over a multi-year horizon that might be lost by having a shorter horizon.  Id., p. 132.] 

Mr. Stoddard further explained that, in a “risky situation,” the Commission needs to decide who is able to best manage that risk; i.e., the Companies’ customers or suppliers.[footnoteRef:232]  He testified that “the presence of a large number of sophisticated bidders in the SSO auctions is the assurance that consumers should take that we are seeing competitive prices for whatever risk is in the market.”[footnoteRef:233]  Mr. Stoddard noted, “You can’t get rid of risk through these markets.  What we can do is allocate it fairly at a fair price.”[footnoteRef:234]  He testified that “the way the ESP 3 is designed is that we are gradually, deliberately shifting portions of the future-year risk from customers to suppliers in a measured and timed way.”[footnoteRef:235] [232:  Tr. Vol. IV, pp. 51-52.]  [233:  Id., p. 52.]  [234:  Id.]  [235:  Id., p. 53.] 

In sum, Mr. Wilson asks the Commission (without any credible support) to reject a tested, approved and prudent strategy and to place the risk of increased generation prices on customers rather than suppliers.  This is inconsistent with the Commission’s past decisions and public policy.  Mr. Stoddard fully addressed Mr. Wilson’s objections to the Companies’ three-year auction product as part of a prudent risk mitigation laddered procurement strategy, and Mr. Wilson’s objections should therefore be disregarded.  
NOPEC/NOAC witness Frye argued that the Commission should adopt two-year and one-year auction products instead of a three-year product.[footnoteRef:236]  This recommendation contrasts with his recommendation made about two years ago when, noting the likelihood of increasing prices, he suggested that the entirety of the Companies’ SSO load be procured via a three-year product.[footnoteRef:237]   [236:  Frye Testimony, p. 14.]  [237:  Tr. Vol. III, p. 46.] 

Mr. Frye failed to provide any credible reason as to why a one-year product immediately following a two-year product would be better than procuring a three-year product representing only a portion of the load in an overall laddered procurement approach.  Mr. Frye admitted that use of a procurement approach that minimizes risks from unpredictability and volatility is prudent.[footnoteRef:238]  He further admitted that laddering is an acceptable method to hedge risks and would be a reasonable thing to do.[footnoteRef:239]  Mr. Frye admitted that his proposal would call for auctions in October 2012 and January 2013 seeking a two-year product beginning delivery over a year later, in June 2014.[footnoteRef:240]  In Case No. 10-388-EL-SSO, however, the Commission found that a nearly 
one-year period between an auction and the delivery of power was too long.[footnoteRef:241]  Mr. Frye was unaware of the Commission’s views on this issue.[footnoteRef:242] [238:  Id., p. 48.]  [239:  Id., pp. 48-49.]  [240:  Id., pp. 47-48.]  [241:   Opinion and Order, Case No. 10-388-EL-SSO, p. 34.  ]  [242:  Tr. Vol. III, p. 48.] 

Mr. Frye’s contention that a three-year product will harm customers who leave after the first year of service is not a credible reason to reject a procurement strategy that includes three-year products.  Indeed, as Mr. Frye admitted, this criticism could apply to any rate that involves averaging costs over time.[footnoteRef:243]  Mr. Frye’s complaint also overlooked the opposite (but yet equally likely) situation.[footnoteRef:244]  A customer who joins near the end of the three-year period or who expands a business may receive greater benefit than one who joins at the beginning of this period.[footnoteRef:245]  In sum, the intervenors opposing the Stipulation presented no credible reason for believing that ESP 3 does not provide substantial qualitative benefits over an MRO. [243:  Id., pp. 52-53.]  [244:  Id.]  [245:  Mr. Frye’s suggestion that, if a three-year product is procured, the Companies should somehow discount their costs, Frye Testimony, p. 13, makes no sense.  Mr. Frye admitted that suppliers bidding on a three-year product would likely take the time value of money into account when fashioning their bids.  Id., pp. 51-52.  This would necessarily be reflected in the prices arising from the CBP.  Mr. Frye also admitted that when the Companies are purchasing a three-year product with an average cost assessed over the length of the purchase period, the Companies’ cost would not be less at the beginning of the period.  Id., p. 50.] 

Clearly, whether on a quantitative basis, qualitative basis, or a combination thereof, the Companies’ proposed ESP 3 is more favorable in the aggregate as compared to the expected results that would otherwise apply under an MRO.  Therefore, ESP 3 should be approved by the Commission.
III. [bookmark: _Toc328137747]THE STIPULATION SHOULD BE APPROVED BECAUSE IT IS THE PRODUCT OF SERIOUS BARGAINING AMONG CAPABLE AND KNOWLEDGEABLE PARTIES, BENEFITS RATEPAYERS AND THE PUBLIC INTERESTS AND DOES NOT VIOLATE IMPORTANT REGULATORY PRINCIPLE OR PRACTICE.
To adopt the Stipulation, the Commission must determine whether the Stipulation is reasonable.  To do this, the Commission examines three criteria:  1) whether the settlement is the result of serious bargaining amongst capable, knowledgeable parties; 2) whether the settlement as a package benefits customers and the public interest; and 3) whether the settlement package violates any regulatory principle or practice.[footnoteRef:246]  The Commission should accord substantial weight to terms of the settlement agreement.[footnoteRef:247] [246:  Opinion and Order, Case No. 10-388-EL-SSO, p. 20.]  [247:  Id. citing Indus. Energy Consumers of Ohio Power Co. v. Pub. Util. Comm.(1994), 68 Ohio St. 3d 559.] 

A. [bookmark: _Toc328137748]The Stipulation Is The Product Of Serious Bargaining Among Capable And Knowledgeable Parties.
The Signatory Parties and all parties that were involved in Case No. 10-388-EL-SSO have engaged in broad discussions related to the provisions in ESP 3.  Because most of the components of ESP 3 are identical to the current ESP, the parties have already extensively negotiated and litigated these issues in Case No. 10-388-EL-SSO.  
Indeed, the Commission has already found that the Signatory Parties engaged in “serious bargaining” to develop the provisions of the current ESP.[footnoteRef:248]  The negotiations in that case were initiated by Staff during the Companies’ MRO proceeding, Case No. 09-906-EL-SSO.  The Companies, the Signatory Parties, and others then continued that process through extensive negotiations in Case No. 10-388-EL-SSO.  In that case, the Signatory Parties and others devoted significant time and effort to the development of the current ESP.  The Commission recognized this time and effort and found that the Stipulation was “the product of serious bargaining among capable, knowledgeable parties.”[footnoteRef:249]   [248:  Opinion and Order, Case No. 10-388-EL-SSO, p. 24.]  [249:  Id.  ] 

	Here, the Stipulation is similarly the result of serious bargaining.  Commencing in March, the Companies reached out to all parties in Case No. 10-388-EL-SSO to enter into discussions about the ESP 3 proposed.  The Companies engaged with many of those parties in a broad range of ESP discussions resulting in a total of nineteen signatory parties and six additional non-opposing parties.[footnoteRef:250]  The Companies provided all parties with a draft of the ESP 3 Stipulation.[footnoteRef:251]  And parties were involved in the negotiations regarding the changes presented in ESP 3 from the current ESP.[footnoteRef:252]  Indeed, even OCC witness Gonzalez and NOPEC/NOAC witness Frye acknowledged that OCC, NOPEC and NOAC had the opportunity to review a draft of the Stipulation and provide comments.[footnoteRef:253]  Negotiations continued through and past the time of the filing of the Application and Stipulation in this case.  In fact, the Companies and Constellation NewEnergy, Inc. and Exelon Generation Company, LLC reached a supplemental agreement just prior to the hearing.[footnoteRef:254] [250:  Ridmann Testimony, p. 9.  Although AEPR and the Sierra Club did not participate in Case No. 10-388-EL-SSO, the interests that these groups represent, CRES providers and environmental issues, were represented by other groups in that case, e.g.  Constellation New Energy, Inc. and Environmental Law and Policy Center.  Case No. 10-388-EL-SSO, Second Supplemental Stipulation.  ]  [251:   Stip., p. 4; Tr. Vol. I, pp. 25, 26, 101.  ]  [252:  Ridmann Testimony, pp. 13-14.]  [253:  Tr. Vol. III, pp. 25, 26, 101.]  [254:  Tr. Vol. I, p. 41; Fein Testimony, Attachment A; see also Company Exhibit 7.] 

	The Signatory Parties to ESP 3 are the same capable and knowledgeable parties that the Commission recognized as such under the current ESP.[footnoteRef:255]  The Signatory Parties have consistently participated in the Companies’ regulatory proceedings, including the Companies’ prior ESP and MRO proceedings, and other Ohio utility proceedings, and have been represented by similarly experienced counsel.  Indeed, the Commission has recognized this type of experience in approving other stipulations.[footnoteRef:256]   [255:  See Opinion and Order, Case No. 10-388-EL-SSO, p. 24.]  [256:  See In the Matter of the Application of Duke Energy Ohio, Inc., to Establish its Fuel and Economy Purchased Power Component of its Market-Based Standard Service Offer for the Period of Jul. 1, 2007, through Dec. 31, 2008, Case No. 07-974-EL-UNC, Opinion and Order, p. 8 (Entry date:  Sept. 30, 2009) (approving stipulation and finding first criterion met where “[t]he parties to these cases have been involved in numerous cases before the Commission and have provided extensive and helpful information to the Commission”).] 

	The Signatory Parties also are numerous and diverse.[footnoteRef:257]  They include the Commission’s Staff and a large municipality (both of which represent the interests of all customers including residential customers),[footnoteRef:258] along with representatives of manufacturers, industrial and commercial customers, hospitals, small businesses, schools of all levels, low and moderate-income residential customers, CRES providers, and other generation service providers.[footnoteRef:259]  The Commission has previously recognized in Case No. 10-388-EL-SSO that these parties represent a broad perspective of interests.[footnoteRef:260]    [257:  Ridmann Testimony, p. 10.  ]  [258:  Tr. Vol. III, p. 29; see Case No. 10-388-EL-SSO, Tr. Vol. III, p. 775.]  [259:  See Stip. (signature pages); Ridmann Testimony, p. 10.  Kroger Company, GEXA-Energy Ohio, LLC, EnerNoc, Duke Energy Retail Sales, LLC, Duke Energy Commercial,  Asset Management, Constellation NewEnergy, Inc. and Exelon Generation Company, LLC also do not oppose the Stipulation.  See Ridmann Testimony, p. 10; Tr. Vol. I, p. 59.]  [260:  Opinion and Order, Case No. 10-388-EL-SSO, p. 24.] 

	The diversity of the Signatory Parties is not diminished because OCC, NOPEC and NOAC oppose the Stipulation.[footnoteRef:261]  OCC witness Gonzalez testified that even if OCC does not sign the Stipulation, the Stipulation could meet the three-prong test particularly with regard to the “first prong” of the Stipulation approval test.[footnoteRef:262]  And Mr. Gonzalez admitted that in the past OCC has considered some of the Signatory Parties to represent the interests of “consumers”:  specifically, OPAE, the Empowerment Center of Greater Cleveland and the Cleveland Housing Network.[footnoteRef:263]  NOPEC/NOAC witness Frye’s objections as to the alleged lack of “broad residential support” also failed.  He admitted that he claimed that NOPEC and NOAC represented residential customers, in part, because these entities represented municipalities which, in turn, represented residential customers.[footnoteRef:264]  Thus, the City of Akron’s support of the Stipulation qualified as support by a residential customer representative. [261:  Wilson Testimony, pp. 3-4 ; Frye Testimony, p. 4.  Indeed, Mr. Gonzalez also admitted that in Case No. 10-388-EL-SSO OCC similarly complained that the Stipulation lacked representation from residential consumers and yet the Commission approved the Stipulation in that case.  Tr. Vol. III, p. 101.]  [262:  Tr. Vol. III, p. 107.  ]  [263:  Tr. Vol. III, pp. 109-113; see also Company Exhibits 10, 11.  Mr. Gonzalez appeared to testify that these parties had entered into some type of improper side agreement.  Specifically, Mr. Gonzalez testified that these parties entered into “an agreement not included in the Stipulation for an annual $1.4 million fuel fund contribution.”  Gonzalez Testimony, p. 9.  Mr. Gonzalez contradicted his own testimony on the stand.  He acknowledged that: the fuel fund was included as part of the Stipulation; the agreement he pointed to only related to how the monies to be paid under the Stipulation would be spent; and  the “side agreement” was not a separate agreement for additional monies.   He also admitted that the Companies’ shareholders, not customers, would pay for the fuel fund and that these payments would not be considered as “transfer payments.”  Tr. Vol. III, p. 115.]  [264:  Tr. Vol. III, pp. 29-31.] 

	OCC’s complaints about the speed of the negotiation process, also made through Mr. Gonzalez’s testimony,[footnoteRef:265] ring hollow.  Mr. Gonzalez failed to explain why any additional time was necessary.  Mr. Gonzalez overlooked that the process used to negotiate the Stipulation is consistent with negotiation processes used in other cases.[footnoteRef:266]  He also ignored that ESP 3 is essentially an extension of the current ESP, an ESP that has produced several successful SSO auctions that have benefited customers with reasonably priced generation service.  Mr. Wilson’s alleged concern that no group meeting had been held[footnoteRef:267] was merely make weight.  There is no evidence that any party requested a group meeting to discuss any of the changes.  Nor did Mr. Gonzalez show that any such meeting, even if requested by OCC, was needed or would have been of any value.   [265:  Gonzalez Testimony, pp. 7-8.]  [266:  See Opinion and Order, Case No. 10-388-EL-SSO, p. 24 (refusing to find that the negotiation "process was rushed" even though on relatively expedited schedule); In The Matter of the Commission's Review and Adjustment of the Fuel and Purchased Power and System Reliability Tracker Components of Duke Energy Ohio, Inc., and Related Matters, Case No. 07-723-EL-UNC, Opinion and Order, p. 13 (Entry date: Feb. 27, 2008) (agreeing with Staff that “even though negotiations were brief, there is no indication that the bargaining was not serious”). ]  [267:  See Gonzalez Testimony, p. 7.] 

	Indeed, neither Mr. Gonzalez nor any other party identified an issue that a party was unable to discuss with the Companies during the negotiations for the Stipulation.  Although certain intervenors have complained that they have not had enough time to consider the impact of the increased capacity prices that resulted from the PJM’s most recent BRA auction,[footnoteRef:268] these arguments are belied by the fact that the potential likely range of BRA clearing prices in ATSI was known during the time period that negotiations for the Stipulations were conducted.  PJM declared that ATSI would be separate for purposes of the reliability pricing model (“RPM”) in February 2012.  Analysts then predicted that prices in the ATSI zone would clear at a premium above $250-$300 per MW-day due to retirements of several older coal-fired plants.[footnoteRef:269]  As a result, these parties had access to information indicating that ATSI capacity prices would rise from the levels that had been obtained for the prior delivery year.  These intervenors could have addressed any concerns regarding increased capacity prices in negotiations with the Companies.   [268: See generally AEP Retail Energy Partners, LLC’s Motion to Continue Hearing Date, and to Modify Procedural Schedule, Case No. 12-1230-EL-SSO (Filed: May 29, 2012); Joint Motion for Continuance of the Evidentiary Hearing or, in the Alternative, Joint Motion for a Partial Continuance to Consider Customer Bill Impacts and Joint Motion for an Extension of the Time for Filing Testimony of Parties Not Signing FirstEnergy's Stipulation and Request for Expedited Ruling by Northeast Ohio Public Energy Council, Northwest Ohio Aggregation Coalition and Office of the Ohio Consumers' Counsel, Case No. 12-1230-EL-SSO (Filed: June 1, 2012). ]  [269:  See Scott DiSavino, PJM power auction may be worth $10 Bln, Reuters, May 9, 2012, attached as Exhibit A to Ohio Edison Company, The Cleveland Electric Illuminating Company and The Toledo Edison Company’s Memorandum Contra AEP Retail Energy Partners LLC’s Motion to Extend the Procedural Schedule, Case 12-1230-EL-SSO (Filed: May 31, 2012). ] 

	The Stipulation is a comprehensive document containing provisions that have been subjected to extensive negotiations and approved by the Commission in Case No. 10-388-EL-SSO.  The Signatory Parties are diverse parties with years of experience.  The Stipulation satisfies the first criterion for approval by the Commission.
B. [bookmark: _Toc328137749]The Stipulation Benefits Ratepayers and the Public Interest.
The Stipulation proposes to adopt an ESP that contains essentially the same provisions as the current ESP – an ESP that has produced several successful SSO auctions that have benefitted customers with reasonably priced generation service.  As set forth in Section I, supra, ESP 3 includes numerous provisions that will provide diverse benefits to the Companies’ customers and that the Commission approved in case No. 10-388-EL-SSO.  
Indeed, the broad benefits of ESP 3 are demonstrated because ESP 3 meets the statutory test under R.C. § 4928.143 as described above in Section II.  ESP 3 benefits ratepayers because “its pricing and all other terms and conditions, including any deferrals and any future recovery of deferrals, [are] more favorable in the aggregate as compared to the expected results that would otherwise apply under” a market-rate offer.[footnoteRef:270]  Electric security plans also are beneficial because R.C. § 4928.143 provides for breadth and flexibility.  The statute explicitly anticipates both quantitative and qualitative benefits, including the opportunity to promote economic development, job retention, and energy efficiency programs.[footnoteRef:271]  Here, the Signatory Parties have proposed an ESP that takes advantage of all of these features of an electric security plan and, in so doing, benefits customers and the public interest.  As a result, the Stipulation satisfies the second criterion of the Commission’s review. [270:  R.C. § 4928.143(C)(1) (emphasis added).  ]  [271:  R.C. § 4928.143(B)(2)(i).  ] 

C. [bookmark: _Toc328137750]The Stipulation Does Not Violate Important Regulatory Principle Or Practice.
The Stipulation violates no regulatory principle or practice.  Most of the provisions in ESP 3 as set forth in the Stipulation are similar or identical in all material respects to the provisions under the current ESP that the Commission approved in Case No. 10-388-EL-SSO.[footnoteRef:272]  Importantly, the Commission found in that case that the provisions of the current ESP did not violate any important regulatory principle or practice.[footnoteRef:273]   [272:  Ridmann Testimony, p. 11; see also Opinion and Order, Case No. 10-388-EL-SSO, p. 42.]  [273:  Opinion and Order, Case No. 10-388-EL-SSO, p. 42.] 

Like the current ESP, the provisions of ESP 3 are consistent with state policy as set forth in R.C. § 4928.02.  ESP 3 is designed to ensure that the Companies will provide adequate, reliable, safe, efficient and reasonably priced electric service.[footnoteRef:274]  It supports improvements to the electric utility distribution system.[footnoteRef:275]  It continues the regulatory principle of gradualism to help transition certain customers to market based prices by blending auction results over a longer period of time.[footnoteRef:276]  It protects at risk populations.[footnoteRef:277]  And it provides benefits to industrial customers to help facilitate the global economy.[footnoteRef:278] [274:  Ridmann Testimony, p. 12; see also R.C. § 4928.02(A).]  [275:  Id., p. 12; see also R.C. § 4928.02(F).]  [276:  Id., p. 12; see also In the Matter of the Application of Ohio Edison Company, The Cleveland Electric Illuminating Company, The Toledo Edison Company for Approval of a New Rider and Revision of an Existing Rider, Case No. 10-176-EL-ATA, Opinion and Order, pp. 18-20 (Entry date: May 25, 2011) (discussing the nature and application of the “principle of gradualism.”); In the Matter of the Application of Duke Energy Ohio, Inc. for an Increase in Rates, Case No. 07-589-GA-AIR, Entry on Rehearing, p. 3 (Entry date: July 23, 2008) (same). ]  [277:  Ridmann Testimony, p. 12; see also R.C. § 4928.02(L).]  [278:  Id., p. 12; see also R.C. § 4928.02(N).] 

ESP 3 also furthers the State’s policy of providing no barriers to shopping.[footnoteRef:279]  The ESP 3 continues the Companies’ existing rates and riders associated with the provision of current standard service offer generation service, all of which are bypassable,   and the Companies’ CBP cost-recovery reconciliation mechanism, Rider GCR, which is conditionally bypassable.[footnoteRef:280]  ESP 3 also includes no minimum default service rider or stand-by charges for shopping customers.[footnoteRef:281]  Nor is there any minimum stay requirement for residential or small commercial non-aggregation customers.[footnoteRef:282]  Indeed, as even NOPEC/NOAC witness Frye testified, the levels of shopping and government aggregation activity in the Companies’ territories are the highest among Ohio’s electric distribution companies.[footnoteRef:283] [279:  See R.C. §§ 4928.02(B), (H).]  [280:  Stip., § A.7. Only if the balance of Rider GCR reaches 5% of the generation expense over two consecutive quarters, in accordance with the specified calculation or circumstances, would Rider GCR shift to recovery on a non-bypassable basis.]  [281:  Stip., § A.3.]  [282:  Id., § A.2.]  [283:  Tr. Vol. III, pp. 30-31; see also Parisi Testimony, Exhibit 3.] 

The Stipulation includes another important additional benefit to customers.  It reduces the risk of unforeseen or unanticipated customer outcomes because it is essentially an extension of existing, successful ESP.[footnoteRef:284] [284:  Ridmann Testimony, p. 12.  ] 

As set forth below, the intervenors opposing the Stipulation presented no credible evidence or argument that ESP 3 infringes on any regulatory principle or precedent.  
1. [bookmark: _Toc328137751]The parties had ample opportunity to conduct discovery.
OCC witness Gonzalez contended that the Stipulation violates Ohio law and Commission rules governing discovery rights.[footnoteRef:285]  Specifically, he complained that OCC was unable to conduct discovery.[footnoteRef:286]  Mr. Gonzalez, however, failed to identify any discovery that OCC requested that the Companies did not provide to OCC or any discovery that OCC wanted to pursue but, because of time constraints, could not.  There is a reason for this omission: the Companies in fact responded to numerous discovery requests from a variety of non-signatory parties, including OCC.[footnoteRef:287]  As demonstrated in Section I, supra, most of the components of ESP 3 are either identical or similar to those in the current ESP and thus are well known to the parties, including OCC.  OCC has thus failed to show that the Companies have violated any discovery rule or failed to provide ample discovery in this action. [285:  Gonzalez Testimony, p. 11.]  [286: Id., pp. 17-18.]  [287:  Tr. Vol. I, pp. 18-19.] 

2. [bookmark: _Toc328137752]The Stipulation’s proposed exclusion of deferred carrying charges from SEET calculations is reasonable and consistent with Commission precedent.
	OCC witness Duann raised a narrow objection to a provision of the Stipulation which addresses how certain calculations will be performed for purposes of the annual SEET required by R.C. § 4928.143(F).  Specifically, he opposes the provision which allows for adjustment to the Companies’ future SEET calculations to exclude the impact of deferred carrying charges.  
	To put the issue in context, R.C. § 4928.143(F) provides that for each year of an ESP, the Commission will undertake a SEET review of each of the Companies’ earnings.  The starting point for determining what a company’s earnings are for this SEET review is its reported financial results.  Certain adjustments are then made[footnoteRef:288] and the adjusted results are then compared to the earnings, as measured by return on equity (“ROE”), of publicly-traded companies of comparable business and financial risk.  One such adjustment, expressly provided for in the proposed ESP 3 (but to which Dr. Duann took exception), is exclusion of the impact of deferred carrying charges from the SEET calculation of each of the Companies’ return on equity.  Importantly -- although Dr. Duann largely overlooked the point -- the identical exclusion has been in both of the previous ESP Stipulations agreed to for these Companies and has twice been accepted by the Commission in its approval of those Stipulations.[footnoteRef:289] The Stipulation here simply provides that this exclusion continue to be applied in the future SEET reviews for these Companies. [288:  Dr. Duann at first opined that reported financial results without adjustment should be used in calculating ROE for SEET purposes but readily belies that view as he recognizes “[e]xtraordinary items or one-time events may be excluded.”  Duann Testimony, p. 9. ]  [289:   Second Opinion and Order,  Case No. 08-935-EL-SSO, p. 12 (Entry date: Mar. 25, 2009); see generally Opinion and Order, Case No. 10-388-EL-SSO (Entry date: Aug. 25, 2010).] 

	While Dr. Duann suggested several reasons for his opposition to the provision, none is well-founded.  He stated that in its decision in the AEP Ohio 2009 SEET proceeding,[footnoteRef:290] the Commission “has held that deferrals should not be excluded from the electric utility’s ROE calculation for the purposes of the SEET.”[footnoteRef:291]  He went on to suggest that the AEP result represents the “current practice” of the Commission, and, presumably, is a basis to reject the provision proposed here.  His lay observation, however, is misguided.[footnoteRef:292]  The AEP Ohio 2009 SEET decision is not precedent which should guide the result here. [290:  Dr. Duann’s testimony used a case designation convention for the SEET review filings where the year reference is to the period for which the EDU’s earnings are being examined.  Thus, for example, his reference to “AEP Ohio’s 2009 SEET case” is to the review of 2009 earnings, although the case was in fact filed in 2010  and not decided until 2011. See generally  In the Matter of the Application of Columbus Southern Power Company and  Ohio Power Company for Administration of the Significantly Excessive Earnings Test Under Section 4928.143(F), Revised Code, and Rule 4901:1-35-10, Ohio Admin. Code, Case No. 10-1261-EL-UNC,  Opinion and Order (Entry date: Jan. 11, 2011) (“Case 10-1261-EL-UNC”). ]  [291:  Duann Testimony, p. 9.]  [292:  Dr. Duann’s credentials do not include a law degree, nor does he purport to be offering legal opinions.] 

	While it is correct that the Commission included the impact of deferrals in the SEET calculations in AEP Ohio’s 2009 SEET review case, the circumstances of that case are distinguishable from those of the Companies here.  The underlying AEP ESP which gave rise to the SEET review for the AEP companies in that case provided no guidance or direction as to the SEET treatment of their deferrals and, as a result, left that as an open issue to be litigated in the first AEP Ohio SEET review.[footnoteRef:293] [293:  Opinion and Order, Case No. 10-1261-EL-UNC, pp. 30-31 (Entry date: Jan. 11, 2011).] 

	In contrast, the two prior ESPs for these Companies expressly provided for the exclusion of deferred carrying charges as does the proposed Stipulation here.  Thus, the applicable precedent in this situation is the Commission’s decision in its generic SEET proceeding in which it stated:
[T]he Commission further finds that where an electric utility’s ESP or MRO has been resolved by stipulation, which includes a method for the treatment of write-offs and deferrals in calculating the SEET, the Commission is not modifying the stipulation with this proceeding, to the extent that the issue is adequately addressed in the stipulation and the order approving the stipulation.  Accordingly, the approved standard service offer stipulations of Duke and FirstEnergy shall stand as approved by the Commission to the extent the treatment of deferrals and write-offs in the SEET calculation were addressed. [footnoteRef:294] [294:  In the Matter of the Investigation into the Development of the Significantly Excessive Earnings Test Pursuant to Amended Substitute Senate Bill 221 for Electric Utilities (“generic SEET proceeding”), Case No. 09-786-EL-UNC, Finding and Order, p. 16 (Entry date: June 30, 2010).] 


	Moreover, the Commission’s decision in its generic SEET proceeding provides further rationale why, rather than being precedent for the treatment of deferrals for SEET purposes, the effect of the Commission’s decision in AEP’s 2009 SEET case should be limited to its own underlying circumstances:
The Commission recognizes that the issues surrounding the treatment of deferrals are extremely complex. . . .  Because many factors need to be considered in order to weigh the appropriateness of the treatment of any given deferral, the Commission finds that the treatment of deferrals, for purposes of the SEET, should be determined on a case-by-case basis.[footnoteRef:295] [295:  Id.] 



	Thus, Dr. Duann’s advocacy of what effectively amounts to a rule of general applicability for the inclusion of deferrals for SEET purposes has already been rejected by the Commission in the generic SEET proceeding in favor of applying a case by case approach.  The notion that “one size fits all” EDUs based upon the result of a single SEET review involving just the AEP Ohio companies should again be rejected and is not a basis for rejection or modification of the Stipulation here.
	Dr. Duann also said he found no justification in the Stipulation or its accompanying materials in support of the exclusion of deferred carrying charges from the future SEET calculations during the period of the proposed ESP.[footnoteRef:296]  What he overlooked, however, is that the Stipulation here, as was the case with the Stipulations that supported the Companies’ earlier ESPs, reflects the result of negotiations and give and take bargaining.  In such negotiations and bargaining, various Signatory Parties agreed upon a package of provisions which encompassed the individual items that the Parties considered held value for each of them.  Thus, arguendo (and consistent with Dr. Duann’s perspective), while the Companies may be benefitted by being less in jeopardy of an adverse future SEET determination by having this exclusionary provision, the trade off is that customers have also realized a benefit in the Stipulations from the creation and continuation of the deferrals.[footnoteRef:297]  As the Commission recognized in its consideration of deferrals in the generic SEET proceeding: [296:  Duann Testimony, p. 12.]  [297:  Creation of the deferrals necessarily prompts accrual of a carrying charge, required so that over the course of recovery of the deferred costs, the Companies are ultimately made whole.] 

[D]eferrals are a regulatory tool used by the Commission to avoid rate shock to customers and as such can be a public benefit. [footnoteRef:298] [298:  Finding and Order, Case No. 09-786-EL-UNC, p. 16.] 


No Stipulation that expressly captures such a tradeoff is to be found in the AEP Ohio circumstances upon which OCC witness Duann bases his recommendation.   
	Finally, Dr. Duann offered no analytic support for his conjecture that “the ROEs of the three utilities calculated under this provision may be much lower than the ROEs reported in the FirstEnergy EDU’s financial statements.”[footnoteRef:299]  In fact, rather than being “much lower” as he suggests, an actual analysis provided by Company witness Ridmann showed the impact of excluding deferred carrying charges from SEET calculations is minimal[footnoteRef:300] and, with the securitization of deferred balances pursuant to the application filed in Case No. 12-1465-EL-ATS, will be considerably smaller still.[footnoteRef:301]  Contrary to Dr. Duann’s speculation, there is little impact on the SEET review or likely SEET determination from exclusion of the deferred carrying charges and no reason to reject or modify the Stipulation.  [299:  Duann Testimony, p. 8 (emphasis added).]  [300:  With respect to CEI in 2011, for example, the impact of the deferred carrying charges would have been approximately 100 basis points which, even if added to the 2% ROE (as calculated for SEET purposes), would still produce a result vastly below any reasonably determined SEET threshold.  Tr. Vol. I, p. 220.]  [301:  Id., pp. 219-220.  Upon approval of the securitization application, the impact of the remaining deferred carrying charges on any one of the Companies’ SEET earnings would be no more than 20 basis points.  Id., p. 220.] 

3. [bookmark: _Toc328137753]Recovery of lost distribution revenue is permissible and proper.
	OCC witness Gonzalez contended that the Commission should reject the Stipulation’s provision for recovery of lost distribution revenues (“LDR”).[footnoteRef:302]  His argument, however, overlooks the Commission’s approval of the Companies’ recovery of LDR in Case No. 10-388-EL-SSO.   [302:  Gonzalez Testimony, pp. 37-41.] 

	There is no dispute that recovery of LDR is allowed under R.C. § 4928.143.[footnoteRef:303]  Nor is there any dispute that successful energy efficiency programs can benefit customers.  Indeed, OCC witness Mr. Gonzalez testified in three other cases that successful energy efficiency programs result in lost distribution revenue.[footnoteRef:304]  Mr. Gonzalez also testified, as he had previously, that recovery of lost distribution revenue provides incentives for companies to put energy efficiency programs in place.[footnoteRef:305]   [303:  Third Entry on Rehearing, Case No. 10-388-EL-SSO, p. 8 (Entry date: Feb. 9, 2011); see also see R.C. § 4928.143(B)(2)(h).]  [304:  Tr. Vol. III, p. 121.  The fact that these cases involved natural gas utilities is a distinction without a difference.  The same energy efficiency concerns apply within the electricity distribution context.  Id., p. 122.  ]  [305:  Tr. Vol. III, pp. 121-122.] 

	Mr. Gonzalez also contended that the open-ended nature of the LDR collection period will harm customers.[footnoteRef:306]  This concern is unfounded.  The proposed Stipulation only seeks authority to continue recovery of lost distribution revenue during the period June 1, 2014 through May 31, 2016.[footnoteRef:307]  Moreover, the Commission has already rejected this same argument in Case No. 10-388-EL-SSO.[footnoteRef:308]  In that case, the Commission held that any recovery of LDR beyond the time period covered by Stipulation is not relevant.  The Commission also found that Mr. Gonzalez’s “assumptions” regarding his complaints regarding the Companies open-ended collection of LDR to be “arbitrary and unrealistic.”[footnoteRef:309]   [306:  Gonzalez Testimony, pp. 37-38.]  [307:  Stip., § E.3.]  [308:  Opinion and Order, Case No. 10-388-EL-SSO, p. 45.]  [309:  Id., pp. 44-45.] 

	In this case, Mr. Gonzalez’s original calculation of the Companies’ potential LDR recovery also was wrong.  On the stand, he acknowledged that he had overstated the amount of potential LDR recovery in his pre-filed testimony.[footnoteRef:310]  After recanting his prior testimony, Mr. Gonzalez testified that the potential LDR recovery beginning with 2012 was $49.9 million, not $75.6 million.[footnoteRef:311]  And he admitted that the total potential amount of LDR recovery for the ESP 3 time period (the relevant time period) was $22.2 million.[footnoteRef:312]   [310:  Tr. Vol. III, pp. 123-124.]  [311:  Id., p. 124.]  [312:  Id.] 

	In sum, OCC’s challenge to the Companies’ recovery of LDR boils down to an unsupported complaint that the Commission should reject the Stipulation because it allows for LDR recovery.[footnoteRef:313]  The OCC does not argue that the recovery of LDR violates any specific regulatory principle or rule.  The OCC’s unsupported challenge thus should be rejected. [313:  Id., p. 161.] 

4. [bookmark: _Toc328137754]ELR interruptible load programs benefit all customers.
	OCC witness Gonzalez also contended that Rider DSE unfairly collects costs associated with ELR interruptible load programs, which are demand response resources, from residential customers.[footnoteRef:314]  He argued that Rider DSE should be eliminated in favor of full collection of these costs from non-residential customers.[footnoteRef:315]   [314:  Gonzalez Testimony, p. 42.]  [315:  Id., p. 42.] 

	OCC asserted this argument in Case No. 10-388-EL-SSO.[footnoteRef:316]  The Commission nonetheless approved the Stipulation and allowed the Companies to recover the costs associated with demand response resources from all customers.[footnoteRef:317]   [316:  Tr. Vol. III, p. 102.  ]  [317:  Id., p. 104.] 

	Indeed, Mr. Gonzalez admitted that the existence of Rider ELR interruptible load programs could lead to lower generation prices that would benefit all customers.[footnoteRef:318]  Mr. Gonzalez also acknowledged that Rider ELR interruptible load when called under Rider ELR because of an emergency situation can serve as a benefit to customers to the extent it helps to avoid a capacity shortfall.[footnoteRef:319]  He explained that emergency interruption under Rider ELR provides the benefit of “reliability” to all customers.[footnoteRef:320]   [318:  Id., p. 99.]  [319:  Id., p. 100.  ]  [320:  Id.] 

	Thus, even OCC witness Gonzalez recognized that the Companies’ Rider ELR interruptible load program benefits all customers.  As a result, residential customers should share in the cost of securing these benefits.  The Commission should reject OCC’s argument.
5. [bookmark: _Toc328137755]The absence of a purchase of receivables program or supplier consolidated billing is appropriate.
	Certain opposing intervening parties (specifically, Interstate Gas Supply, Inc. (“IGS”), RESA, Direct Energy Services, LLC and Direct Energy Business, LLC) contended that the Commission should require the Companies to implement a purchase of receivables (“POR”) program.[footnoteRef:321]  Such a program is not included under the current ESP and is not proposed as part of the Companies’ ESP 3 filing. [321:  Ringenbach Testimony, p. 16; Parisi Testimony, p. 4.] 

	Since 2003, the Companies have applied partial payments received from shopping customers pursuant to a priority that first arose from a stipulation in Case No. 02-1944-EL-CSS.[footnoteRef:322]  This Partial Payment Posting Priority applies partial payments generally in the following order: (1) CRES arrears; (2) utility service arrears; (3) utility service current bill; and (4) CRES current bill.[footnoteRef:323]  [322:  In the Matter of the Complaint of WPS Energy Services, Inc. and Green Mountain Energy Company v. FirstEnergy, Cleveland Electric Illuminating Company, and Ohio Edison Company, Case No. 02-1944-EL-CSS, Opinion and Order, p. 3 (Entry date: Aug. 6, 2003).]  [323:  Id. ] 

	Over the past decade, shopping levels have increased in the Companies’ territories.  Today, the Companies have the highest level of shopping in the state.[footnoteRef:324]  Switch rates as of December 31, 2011, published by the Commission’s Division of Market Monitoring & Assessment, were as follows:[footnoteRef:325] [324:  Tr. Vol. II, p. 19; Tr. Vol. III, pp. 29-30. ]  [325:  Parisi Testimony, Exhibit 3.] 








	Company
	Residential
	Commercial
	Industrial
	Total

	CEI
	74.51
	77.91
	70.73
	74.55

	Ohio Edison
	64.14
	72.83
	70.72
	64.95

	Toledo Edison
	62.89
	72.30
	79.40
	63.79

	Columbus Southern
	4.41
	21.68
	25.47
	6.33

	Duke Energy
	30.86
	44.19
	62.62
	32.57

	DPL
	9.58
	32.30
	53.75
	12.56

	Ohio Power
	3.08
	6.65
	7.80
	3.64



	Even Direct Energy Services, LLC, Direct Energy Business, LLC (collectively “Direct Energy”) and RESA’s witness, Teresa Ringenbach, admitted that CRES providers are not suffering a competitive disadvantage from the lack of a POR program.[footnoteRef:326]  IGS witness Vincent Parisi similarly admitted that “we’re on equal footing with respect to other CRES providers, with or without [a POR program].”[footnoteRef:327]  [326:  Tr. Vol. III, p. 64.]  [327:  Tr. Vol. II, p. 210.] 

	In comparison, a POR program essentially provides a subsidy to CRES providers that undermines the market and sends the wrong price signals to customers.[footnoteRef:328]  IGS, Direct Energy and RESA witnesses each testified that a POR program would shift uncollectible expenses that a CRES provider incurs and place them on the Companies.[footnoteRef:329]  As a result, non-shopping customers of the Companies would bear the uncollectible expenses generated from customers of the CRES providers.[footnoteRef:330]  These are expenses that the customers of the Companies would not otherwise bear.[footnoteRef:331]  Indeed, IGS witness Mr. Parisi acknowledged that subsidies are not pro-competitive.[footnoteRef:332]  Direct and RESA witness Ringenbach was unaware of any public utility laws or rules that prohibit subsidies in Ohio.[footnoteRef:333]  But in fact, R.C. § 4928.02(H), specifically sets forth state policy as one of avoiding anticompetitive subsidies flowing from noncompetitive retail electric service to competitive retail electric service and vice versa.  Therefore, Direct Energy’s, RESA’s, and IGS’s proposal to be subsidized by nonshopping customers for their uncollectible expense is directly at odds with this state policy. [328:  Tr. Vol. I, p. 267.]  [329:  Tr. Vol. II, pp. 187-188; Tr. Vol. III, p. 66.]  [330:  Tr. Vol. III, p. 68.]  [331:  Id., pp. 69-70, 90.]  [332:  Tr. Vol. II, p. 187.]  [333:  Tr. Vol. III, p. 67.] 

	A POR program also may lead to higher amounts of uncollectible expenses for customers.[footnoteRef:334]  CRES providers currently have higher uncollectible expenses compared to utilities.[footnoteRef:335]  Under a POR program, CRES providers would be relieved of any risk of non-collection.[footnoteRef:336]  Instead, CRES providers, under the Direct Energy and IFS preferred approach,[footnoteRef:337] would receive payment for their billing regardless of how much their customers ultimately pay.[footnoteRef:338]  Indeed, Mr. Parisi and Ms. Ringenbach acknowledged that this program would allow a CRES provider to become indifferent as to whether its customers pay their electric bills.[footnoteRef:339]  [334:  Tr. Vol. I, pp. 247-248; Tr. Vol. II, pp. 189-190.]  [335:  Tr. Vol. II, p. 189.]  [336:  Id., p. 194.]  [337:  Tr. Vol. III, p. 68; Tr. Vol. II, p. 187.]  [338:  Tr. Vol. II, pp. 193, 194.]  [339:  Id., p. 194; Tr. Vol. III, pp. 68-69.] 

	Notably, none of the parties supporting a POR program performed any studies to determine the effect that a POR program would have on low income customers.[footnoteRef:340]  Indeed, Ms. Ringenbach testified that the Commission should consider such a study before adopting a purchase of receivables program.[footnoteRef:341]  	Worse, the parties advocating a POR program seek an order compelling the Companies to cover the cost of uncollectible expenses for CRES providers but have provided no information regarding the extent of these costs.  Ms. Ringenbach testified that she did not know whether Direct Energy has any collection issues with customers.[footnoteRef:342]  She did not know the debt collection practices of any other CRES providers serving the Companies’ territories.[footnoteRef:343]  Nor did she know the debt collection practices of CRES providers in other states that do not offer a POR program.[footnoteRef:344]  None of the intervenors has studied the effect that a POR program would have on the Companies.[footnoteRef:345]   [340:  Id., p. 195; Tr. Vol. III, p. 71.]  [341:  Tr. Vol. III, p. 71.]  [342:  Id., pp. 71-72.]  [343:  Id., p. 72.]  [344:  Id.]  [345:  Id., pp. 72-73.] 

	Nor have the parties advocating for a POR program demonstrated there is a need for such a program.  Ms. Ringenbach testified that only five states out of the fifteen states offering competitive retail electric service currently offer a POR program to CRES providers.[footnoteRef:346]  Company witness William Ridmann explained that “[t]he other states mentioned where there is POR programs have shopping rates substantially lower than [the Companies’ shopping rates].”[footnoteRef:347]  [346:  Id., p. 64.]  [347:  Tr. Vol. II, p. 18.] 

	IGS witness Vincent Parisi also revealed a fundamental misunderstanding of the scope and intent of Attachment D to the Stipulation and Recommendation.  Attachment D is related solely to a phase-in credit for governmental aggregation programs in the event that the Commission orders a phase-in under R.C. § 4928.144.  Mr. Parisi believed that Attachment D applied to all receivables of a supplier serving a governmental aggregation regardless of whether any phase-in has been ordered by the Commission. But such a view is contradicted by the plain and unambiguous language of the first sentence of R.C. § 4928.144.[footnoteRef:348]  Specifically, the first sentence of Attachment D sets the scope and purpose for this provision; it only applies when the Commission has ordered a phase-in under R.C. § 4928.144 of generation pricing arising out of the auction provided for in the Stipulation and Recommendation.  While IGS witness Mr. Parisi seemed to understand this, he did not understand other provisions of Attachment D.[footnoteRef:349]  He acknowledged that the Commission has never ordered a phase-in as contemplated by Attachment D and he did not expect that the Commission would do so in this proceeding.[footnoteRef:350]  Because of IGS witness Mr. Parisi’s misinterpretation and misunderstanding of the applicability of Attachment D, the Commission cannot rely upon his recommendation in deciding this issue. [348:  Tr. Vol. II, p. 201.]  [349:  Id., p. 199.]  [350:  Id., p. 198.] 

	Most importantly, adoption of a POR program would require the Commission to change its current rules regarding disconnection.  Utilities do not presently have the ability to disconnect for nonpayment of charges provided by CRES providers.[footnoteRef:351]  IGS witness Vincent Parisi admitted that a “key component” of IGS’s recommendation for a POR program is for the utility to have the ability to disconnect for CRES charges.[footnoteRef:352]  Direct Energy and RESA witness Teresa Ringenbach similarly admitted that part of her proposal for a POR program requires an electric utility to have the ability to disconnect customers for nonpayment of charges provided by CRES providers.[footnoteRef:353]  Mr. Parisi and Ms. Ringenbach also acknowledged that the total amount that would cause a customer to be disconnected would increase under a POR program.[footnoteRef:354]  Thus, none of these recommendations is feasible unless the Commission changes the disconnection rules for electric utilities.   [351:  Tr. Vol. III, p. 70.]  [352:  Tr. Vol. II, p. 212.]  [353:  Tr. Vol. III, p. 70.]  [354:  Tr. Vol. II, p. 211; Tr. Vol. III, p. 70.] 

	Given the high level of shopping in the Companies’ certified territories and the number of suppliers available to serve those customers,[footnoteRef:355] a POR program is not needed to “jump start” competition as was needed in other states.  Further, adopting a POR program would cause unnecessary expenditures by the EDUs, which is unneeded in Ohio’s highly-developed competitive market for retail generation.[footnoteRef:356] [355:  Mr. Ridmann noted that there are 30 to 35 CRES providers currently registered to provide services in the Companies’ territories.  Tr. Vol. I, pp. 38-39.]  [356:  Parisi Testimony, Exhibit 3.] 

	For all of the foregoing reasons, including the creation of anticompetitive subsidies that contradict state policy, the creation of unneeded costs that would be imposed upon the Companies and its customers, the disconnection of a customer’s electric service for nonpayment of CRES charges, and given the highly competitive market already existing in Ohio, the Commission should reject the proposal to mandate a purchase of receivables program.
	Intervening parties Direct Energy and RESA also contended that the Commission should require the Companies to implement supplier consolidated billing.[footnoteRef:357]  But rather than working out the details of this plan, their witness Teresa Ringenbach simply suggested that the Commission hold a workshop to determine them.[footnoteRef:358]   [357:  Ringenbach Testimony, pp. 14-15; Tr. Vol. III, p. 75; Bennett Testimony, pp. 7-9.]  [358:  Id., pp. 14-15; Tr. Vol. III, p. 75.] 

	The details that Ms. Ringenbach was able to provide, however, demonstrate Direct Energy and RESA’s motive for their request.  Under supplier consolidated billing, a supplier would take responsibility for billing, including billing the regulated utility charges on the utility portion of the bill.[footnoteRef:359]  The supplier then could use the bill to market its products and gain business advantages and brand loyalty.[footnoteRef:360]  Ms. Ringenbach explained that this is one of the “primary benefits” for implementing supplier consolidated billing.[footnoteRef:361]  Yet Direct Energy and RESA can accomplish this goal without an order from the Commission.  Ms. Ringenbach admitted that, even without supplier consolidated billing, a CRES provider could bill directly its customers.[footnoteRef:362]  The CRES provider also could design the bill format.[footnoteRef:363] [359:  Tr. Vol. III, pp. 75-76.]  [360:  Id., p. 76.]  [361:  Id., p. 77.]  [362:  Tr. Vol. III, p. 78.]  [363:  Id.] 

	Indeed, only one state, Texas, has adopted supplier consolidated billing.[footnoteRef:364]  The differences between Texas’s utility model and Ohio’s model, however, are striking.[footnoteRef:365]  Unlike Ohio, Texas does not designate a utility as the default service provider.[footnoteRef:366]  In Texas, the RTO serves as a “middleman that you don’t have in Ohio today.”[footnoteRef:367]  In addition, there are “smart meters all across Texas . . . so some these things wouldn’t apply in Ohio because we don’t have the meter structure for it.”[footnoteRef:368]   [364:  Id., p. 77.]  [365:  Id., pp. 77-78.]  [366:  Id., p. 85.]  [367:  Id., p. 86.]  [368:  Id.] 

	Moreover, supplier consolidated billing is inefficient and costly.  It would require the Commission to change the current system and allow CRES providers to shut off a customer’s electric service.[footnoteRef:369]  Because a supplier could choose whether to provide supplier consolidated billing, the Companies also would need to maintain their current billing system for those CRES providers who do not opt to participate in the program.[footnoteRef:370]  And the Companies would need to maintain the current system for those suppliers who change their minds and decide not to continue to undertake the responsibility of providing billing services.  Indeed, Ms. Ringenbach acknowledged that Direct Energy could opt to shift billing responsibilities back to the Companies once a customer’s contract expired, which may be as often as every other year.[footnoteRef:371]  The Companies thus would need to maintain a billing system even for Direct Energy, effectively requiring the Companies to stand by as the biller of last resort.   [369:  Id., p. 78.]  [370:  Id., pp. 79-80.]  [371:  Tr. Vol. III, p. 80.] 

	Supplier consolidated billing should not be compelled by the Commission.  The Companies already have in place a highly developed and well-functioning billing system that serves millions of customers, including over a million shopping customers and numerous suppliers.  Supplier consolidated billing would cause significant costs for the purpose of creating duplicative billing systems and would give CRES providers the right to disconnect customers, all for the purpose of giving certain CRES providers a business advantage by providing them a better avenue to sell their non-electric products.[footnoteRef:372]  The Commission should reject supplier consolidated billing. [372:  Direct Energy has only three employees who are dedicated to compliance, including billing issues, for Ohio, Illinois, Michigan, Pennsylvania, Indiana and Kentucky.  Tr. Vol. III, p. 82.] 

6. [bookmark: _Toc328137756]Enhanced EDI is unnecessary.
	Intervening party RESA, through the testimony of Stephen Bennett, contended that the Commission should require the Companies to implement additional provisions for supplier EDI.[footnoteRef:373]  The Companies, however, have reached an agreement with Constellation and Exelon to provide nearly all of the additional provisions requested by RESA.[footnoteRef:374]  The Companies will provide loss factor, service voltage and special matter configuration, support supplier drop rescission requests via supplier initiated EDI 814 Reinstatement, adopt EDI standards for special meter configuration (“REFKY”) and provide supplier bill messaging on utility consolidated bills.[footnoteRef:375]  Under the terms of this agreement, the Companies also will provide other EDI enhancements to suppliers that Mr. Bennett did not request in his testimony.[footnoteRef:376] [373:  Bennett Testimony, p. 5.]  [374:  Company Exhibit 7.]  [375:  Tr. Vol. II, pp. 73-76.]  [376:  Id., p. 75.] 

	Mr. Bennett testified that the only EDI enhancement that he still requests that the Companies implement is web-based data enhancements.  Although Mr. Bennett admitted that the Companies have already installed a web-based EDI system,[footnoteRef:377] he acknowledged that he was not familiar with this system before he requested that the Commission order the Companies to improve it.[footnoteRef:378]  In fact, Mr. Bennett admitted that he has only one-year of experience in this area.[footnoteRef:379]  He admitted that he has no familiarity with the Ohio Administrative Code or the Commission’s rules regarding confidentiality of customer information.[footnoteRef:380]  And Mr. Bennett admitted that he is not aware of the Ohio Administrative Code or the Commission’s rules regarding information that must be given to suppliers relating to eligible customers.[footnoteRef:381]  Mr. Bennett was thus unable to represent whether his requested order would comply with Ohio law. [377:  Id., pp. 76-77.]  [378:  Id., p. 63.]  [379:  Id., p. 62.]  [380:  Id., p. 70.]  [381:  Id. ] 

	Mr. Bennett’s lack of knowledge perhaps explains why he complained that the Companies’ web-based data system is inadequate because it does not provide account numbers.[footnoteRef:382]  He failed to recognize that the Companies are prohibited under Rule 4901:1-10-24(E)(1), Ohio Administrative Code, from providing account numbers on the eligibility lists. Specifically, that rule proscribes the disclosure of “customer specific information” without the written consent of the customer except in very limited circumstances. [382:  Tr. Vol. II, p. 84.  Mr. Bennett uses the term “account number” and “customer number” interchangeably.  Even though these two numbers are different numbers, they both can be used to identify a customer and therefore privacy concerns contemplated by Rule 4901:1-10-24(E)(1) are the same for both numbers.] 

	In any event, the additional enhancements requested by Mr. Bennett are unnecessary.  Mr. Bennett admitted that the Companies’ web-based system includes account numbers on interval lists and that this information is helpful.[footnoteRef:383]  Indeed, he acknowledged that Exelon uses the Companies’ web-based system to compete as a CRES provider in the Companies’ service territories.[footnoteRef:384]  Therefore, Mr. Bennett’s arguments for additional web-based enhancements should be disregarded.   [383:  Id., pp. 85-87.]  [384:  Id., pp. 85-86.] 

7. [bookmark: _Toc328137757]The Companies have acted reasonably in bidding EE into the BRA.
In the Stipulation, the Companies agreed to bid up to 65 Megawatts of energy efficiency credits into the PJM May 2012 Base Residual Auction (“BRA”).[footnoteRef:385]  This commitment was contingent on: (1) PJM’s approval of the Companies’ Evaluation, Measurement and Verification (“EM&V”) plan; and (2) the Companies’ ability to obtain the ownership rights in the energy efficiency credits generated through customer projects.[footnoteRef:386]  The Companies EM&V Plan was approved and the Companies bid 36 MWs into the BRA.[footnoteRef:387]   [385:  Stip., § E.9.]  [386:  Id. ]  [387:  Tr. Vol. I, pp. 301-302.] 

Sierra Club witness Chris Neme did not believe that the Companies bid sufficient resources into the BRA, claiming that the Companies should have bid 339 MWs,[footnoteRef:388] instead of the 36 MWs the Companies’ actually bid.[footnoteRef:389]  Yet, as Mr. Neme explained, his estimate was simply a “ball park number” – a number which was based on assumptions and incomplete information.[footnoteRef:390]  In fact, he admitted that he was not making any recommendations in this case regarding the Companies’ accountability in the most recent BRA.[footnoteRef:391]  [388:  Sierra Club Witness Neme originally estimated the amount that should have been bid at 361  MWs, Neme Testimony, p. 9, but modified his estimate after counsel pointed out during Mr. Neme’s deposition that his estimate failed to factor in realization rates and modifications to federal standards -- both of which caused his estimate to be overstated.  Tr. Vol. I, pp. 342-343.]  [389:  Tr. Vol. I, pp. 353-354.]  [390:  Id., p. 357.]  [391:  Id., pp. 357-358.] 

That Mr. Neme could only provide “ball park” numbers and no recommendations is not surprising.  As Mr. Neme explained, he has never been an employee of an investor-owned utility.[footnoteRef:392]  Nor has he ever been involved in the development of a capacity auction bidding strategy by an investor-owned utility.[footnoteRef:393]  He acknowledged that he did not know all of the factors that had to be considered by an investor-owned utility when developing their bidding strategy, and did not know the mechanics of the PJM auction.[footnoteRef:394] [392:  Id., pp. 343-344.]  [393:  Id., p. 344.]  [394:  Id., pp. 343-344.] 

Prior to developing his testimony, Mr. Neme failed to review the Companies’ current energy efficiency portfolio plans approved in Case No. 09-1947-EL-POR,[footnoteRef:395] the Ohio Revised Code or the Ohio Administrative Code.[footnoteRef:396]  He was incorrect in his assumptions as to how many MWs the Companies committed to bid into the BRA.[footnoteRef:397]  Only after submitting his testimony did he review the bids made by American Electric Power, and never bothered to determine if either Duke Energy Ohio or Dayton Power & Light bid into the BRA and, if so, how much their bids were.[footnoteRef:398]  [395:  Id., p. 363.]  [396:  Id., pp. 345-346.]  [397:  Id., pp. 342-343.  Mr. Neme omitted an adjustment to savings from CFLs and failed to realize that the Companies’ numbers in its 2011 annual report did not fully reflect adjustments from evaluations of the programs.  Id.  ]  [398:  Id., pp. 348-349.] 

Similarly, when developing his bid estimate, he based it on numbers provided in the Companies’ 2010 and 2011 energy efficiency portfolio status reports filed in Case Nos. 11-2956-EL-EEC and 12-1533-EL-EEC,[footnoteRef:399] even though he was not sure as to how the numbers were derived, or if they were based on estimated or actual program results.[footnoteRef:400]  As Mr. Neme acknowledged, there are a number of variables that must be considered when determining the amount to be bid into the PJM auction, many of which were not available to him.[footnoteRef:401]   [399:  Energy Efficiency and Peak Demand Reduction Program Portfolio Status Report to the Public Utilities Commission of Ohio, Case No. 11-2956-EL-LEC (May 23, 2011) and Energy Efficiency and Peak Demand Reduction Program Portfolio Status Report to the Public Utilities Commission of Ohio, Case No. 12-1533-EL-EEC (May 15, 2012).  ]  [400:  Tr. Vol. I, pp. 350-352.]  [401:  Id., pp. 355-357.] 

Mr. Neme suggested that the Companies should bid energy credits that it may obtain in the future, arguing that the rewards of doing so, outweigh the risks.[footnoteRef:402]  Yet when drawing this conclusion, Mr. Neme did so without even knowing the level of penalties the Companies would incur should the Companies not be able to deliver these future resources.[footnoteRef:403]  As Mr. Ridmann explained, the Companies are not inclined to take on unnecessary risk, especially when there is no financial benefit to the Companies for doing so.[footnoteRef:404]   [402:  Id., pp. 347-348.]  [403:  Id., p. 354.]  [404:  Id., pp. 321-322.] 

In sum, the amount suggested by Mr. Neme that the Companies should have bid into the BRA is based on assumptions on top of estimates, which reflect a “ball park number” based on incomplete information.  In light of the fact that Sierra Club’s witness indicated that he was making no recommendations in this proceeding as to the Companies’ accountability in the BRA, the suggestions of Sierra Club should be rejected.  
CONCLUSION
The Companies’ Application and the Signatory Parties’ Stipulation proposes an ESP that meets the requirements of R.C. § 4928.143, benefits customers and continues most of the provisions under the Companies’ current and successful ESP.  Further, the evidence establishes that the Stipulation is reasonable and the Companies’ proposed ESP 3 is more favorable in the aggregate as compared to the expected results that would otherwise apply under an MRO.  It is the result of serious bargaining among capable and knowledge parties; it benefits ratepayers and promotes the public interest; and it violates no regulatory principle or practice.  Accordingly, the Commission should approve the Stipulation and the ESP 3 proposed therein as filed.
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