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RESPONSE TO FIRSTENERGY’S NOTICE OF WITHDRAWAL FROM ESP V
BY
OFFICE OF THE OHIO CONSUMERS’ COUNSEL
AND
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[bookmark: _Toc26370519][bookmark: _Toc181623607][bookmark: _Toc181623967]I. 	INTRODUCTION
Earlier this year, the PUCO issued an order allowing FirstEnergy to charge hundreds of millions of dollars to Ohio consumers through FirstEnergy’s fifth electric security plan (“ESP V”).[footnoteRef:2] However, the PUCO modified FirstEnergy’s proposal, which as initially proposed would have cost consumers $1.4 billion in new charges over an eight-year period.[footnoteRef:3] FirstEnergy now wants to scrap its recently approved ESP V and return to charging consumers under its fourth electric security plan (“ESP IV”). If FirstEnergy withdraws from ESP V, the PUCO should deny FirstEnergy’s requests to reinstate ESP IV. Instead, the PUCO should require FirstEnergy to serve consumers under its most recent standard service offer.[footnoteRef:4] FirstEnergy consumers should not be forced to pay for all of the add-on distribution-related charges under ESP IV. [2:  Case No. 23-301-EL-SSO, PUCO Opinion and Order (May 15, 2024). ]  [3:  FirstEnergy Ex. 2, Direct Testimony of Santino L. Fanelli (“Fanelli Testimony”) at SLF-1 (April 5, 2023).]  [4:  See R.C. 4928.143(C)(2)(b).] 

Requiring FirstEnergy to return to the most recent standard service offer is consistent with the plain language of R.C. 4928.143(C)(2)(b). Moreover, FirstEnergy itself admitted to the corrupt nature of ESP IV[footnoteRef:5] as part of the H.B. 6 scandal, which is “likely the largest bribery and money-laundering scheme that has ever been perpetrated against the people of the state of Ohio.”[footnoteRef:6] The PUCO is also still investigating the side deal between FirstEnergy and former PUCO Chair Randazzo at the heart of ESP IV.[footnoteRef:7] All the more reason to prohibit FirstEnergy from reinstating ESP IV.  [5:  United States v. FirstEnergy Corp., Case No. 1:21-cr-86, Deferred Prosecution Agreement (July 22, 2021).]  [6:  Armus, Teo, “GOP Ohio House speaker arrested in connection to $60 million bribery scheme,” The Washington Post (July 22, 2020).]  [7:  In the Matter of the 2020 Review of the Delivery Capital Recovery Rider of Ohio Edison Company, The Cleveland Electric Illuminating Company, and The Toledo Edison Company, Case No. 20-1629-EL-RDR, Entry (Dec. 15, 2021).] 

[bookmark: _Toc26370520][bookmark: _Toc181623608][bookmark: _Toc181623968]The Office of the Ohio Consumers’ Counsel (“OCC”) and Northwest Ohio Aggregation Coalition (“NOAC”) request that the PUCO issue an order requiring FirstEnergy to serve its consumers under the most recent standard service offer until a new market rate offer or electric security plan can be approved. As part of this process, the PUCO should require FirstEnergy to eliminate all distribution-related riders because they are not a necessary part of FirstEnergy’s standard service offer.

[bookmark: _Toc26370522][bookmark: _Toc181623609][bookmark: _Toc181623969]II.	ARGUMENT
A.	FirstEnergy may withdraw from ESP under R.C. 4928.143(C)(2)(a). However, FirstEnergy cannot lawfully reinstate and impose on consumers the add-on charges from tainted ESP IV. 
FirstEnergy wants to withdraw from ESP V, which was modified and approved by the PUCO earlier this year. That is FirstEnergy’s prerogative under R.C. 4928.143(C)(2)(a).[footnoteRef:8] However, what FirstEnergy cannot do is to go back to serve consumers under the terms and conditions of ESP IV.  [8:  Notice of Withdrawal at 1.] 

Under R.C. 4928.143(C)(2)(b), when a utility withdraws from an electric security plan, the utility must revert to a standard service offer – not the utility’s prior electric security plan.
 	R.C. 4928.143(C)(2)(b) states as follows:
(b) If the utility terminates an application pursuant to division (C)(2)(a) of this section or if the commission disapproves an application under division (C)(1) of this section, the commission shall issue such order as is necessary to continue the provisions, terms, and conditions of the utility’s most recent standard service offer, along with any expected increases or decreases in fuel costs from those contained in that offer, until a subsequent offer is authorized pursuant to this section or section 4928.142 of the Revised Code, respectively. (Emphasis added.) 

Under Ohio law, the “most recent standard service offer” that must be continued after a utility terminates an electric security plan, is not the same as the utility’s most recent “electric security plan.” To the contrary, the statute expressly states that the utility must revert to the utility’s most recent standard service offer. An electric utility’s competitively bid standard service offer should not be conflated with the utility’s electric security plan as if they are one and the same. They are not. 
A “standard service offer” is defined by the General Assembly under R.C. 4928.141. This statute requires electric distribution utilities to provide a “standard service offer” to Ohioans. The standard service offer can be created through either a market rate offer[footnoteRef:9] or an electric security plan.[footnoteRef:10]  [9:  R.C. 4928.142.]  [10:  R.C. 4928.143.] 

A standard service offer refers solely to generation service – a “competitive retail electric service” that “is necessary to maintain essential electric service to customers.”[footnoteRef:11] By law the “standard service offer” means the costs of energy and capacity that constitute a “firm supply of electric generation service” to consumers.[footnoteRef:12] The standard service offer merely reflects the pass through of competitively-bid generation charges, to the benefit of consumers.  [11:  R.C. 4928.141.]  [12:  Id.] 

By contrast, an electric security plan created under Ohio’s 2008 energy law is much more than a standard service offer. R.C. 4928.143 gives leeway for the utilities to charge consumers for a whole host of non-competitive distribution charges through single-issue rate riders. Those charges include “provisions regarding the utility’s distribution service without limitation and notwithstanding any provision of Title XLIX of the Revised Code to the contrary.”[footnoteRef:13]  [13:  R.C. 4928.143(B)(2)(h).] 

Ohio’s 2008 energy law is extremely favorable to electric utilities in allowing them (but not consumers) to terminate an electric security plan if it has been modified by the PUCO.[footnoteRef:14] But the law includes some protection for consumers by limiting what happens when a utility terminates an electric security plan that has been modified by the PUCO. The law says that the PUCO must order the continuation of the utility’s most recent standard service offer plus fuel costs.[footnoteRef:15]  [14:  R.C. 4928.143(C)(2)(a).]  [15:  R.C. 4928.143(B)(2)(b).] 

Under R.C. 4928.143(C)(2)(a), a utility can terminate an application for an electric security plan, but under R.C. 4928.143(C)(2)(b), the PUCO “shall issue such order as is necessary to continue the provisions, terms, and conditions of the utility’s most recent standard service offer***.”[footnoteRef:16] This language does not mean that the PUCO must continue the provisions, terms, and conditions of the utility’s most recent electric security plan. Rather the statute requires the PUCO to issue an order that is necessary to continue essential electric service to consumers (the standard service offer), as defined under R.C. 4928.141.  [16:  R.C. 4928.143(C)(2)(b) (emphasis added).] 

The General Assembly’s insistence on returning to the utility’s “most recent standard service offer,” (and not its most recent electric security plan) after termination, protects consumers. It serves as a disincentive to the exercise of monopoly termination power by the utility. A utility is less likely to terminate its electric security plan if it knows the default is to its latest standard service offer, stripped of the add-on charges allowed under the utility’s latest electric security plan. A utility, like FirstEnergy, fares far better under an electric security plan than under a more stringent “standard service offer.” As said, the standard service offer merely reflects the pass through of competitively-bid generation charges, to the benefit of consumers.
The law’s restriction, if followed, benefits consumers by avoiding rate changes back to outdated and outmoded electric security plans that may be unsuitable for a utility’s current circumstances. In FirstEnergy’s case, it would not only be unlawful to revert to the most recent electric security plan, it would also be unjust and unreasonable.
B.	ESP IV is tainted by corruption and the H.B. 6 scandal. ESP IV should not be reinstated and imposed on Ohio consumers. 
[bookmark: _Toc30167916]The PUCO should also deny FirstEnergy’s request to reinstate ESP IV because it is tainted by corruption. FirstEnergy itself admitted to the corrupt nature of ESP IV[footnoteRef:17] as part of the H.B. 6 scandal, referred to as “the largest bribery and money-laundering scheme that has ever been perpetrated against the people of the state of Ohio.”[footnoteRef:18] In addition, the PUCO is still investigating the side deal between FirstEnergy and former PUCO Chair Randazzo at the heart of ESP IV.[footnoteRef:19]  [17:  United States v. FirstEnergy Corp., Case No. 1:21-cr-86, Deferred Prosecution Agreement (July 22, 2021).]  [18:  Armus, Teo, “GOP Ohio House speaker arrested in connection to $60 million bribery scheme,” The Washington Post (July 22, 2020).]  [19:  Case No. 20-1629-EL-RDR, Entry (Dec. 15, 2021).] 

FirstEnergy’s deferred prosecution agreement with the United States Department of Justice explains how ESP IV was mired in corruption. In the deferred prosecution agreement, FirstEnergy admitted:
A 2013 consulting agreement [between FirstEnergy and an entity controlled by Mr. Randazzo] was subsequently amended in 2015. The 2015 amendment coincided with and was made in exchange for [Randazzo’s] industrial group withdrawing its opposition to a 2014 Electric Security Plan settlement package involving FirstEnergy’s Ohio electric distribution subsidiaries.[footnoteRef:20] [20:  United States v. FirstEnergy Corp., Case No. 1:21-cr-86, Deferred Prosecution Agreement (July 22, 2021) at 34. ] 


The PUCO has also noted the corrupt origin of ESP IV. When opening its investigation into the ESP IV side deal, the PUCO stated:
Upon its own initiative, the Commission finds that there is information in this docket and in the public domain which may demonstrate a potential violation of the Companies’ obligation to disclose a “side agreement” during the ESP IV Case.[footnoteRef:21] [21:  Case No. 20-1629-EL-RDR, Entry at ¶ 8 (Dec. 15, 2021).] 


	The ESP IV side deal between FirstEnergy and Mr. Randazzo involved the Economic Load Response Program Rider (“Rider ELR”) and a long-term contract for Randazzo’s consulting services to FirstEnergy. Under the contract Randazzo would be paid $2.1 million between 2013 and 2017. FirstEnergy amended the consulting contract in 2015 to increase the amount paid to Mr. Randazzo to nearly $8.5 million through 2024. And before Randazzo was appointed as the PUCO Chair in 2019, FirstEnergy paid out to Mr. Randazzo the remaining $4.3 million on the contract.[footnoteRef:22] [22:  United States v. FirstEnergy Corp., Case No. 1:21-cr-86, Deferred Prosecution Agreement (July 22, 2021), at 26-37.] 

FirstEnergy’s amendment to increase the value of the contract in 2015 coincided with FirstEnergy’s agreement to Randazzo’s terms for Rider ELR in a Supplemental Stipulation and Recommendation filed on May 28, 2015.[footnoteRef:23] That same day, Mr. Randazzo filed a letter in the docket withdrawing his clients’ opposition to FirstEnergy’s ESP IV.[footnoteRef:24] The Rider ELR features in the ESP IV side deal were very favorable for Mr. Randazzo’s industrial customer clients. In short, ESP IV is rotten to the core, and it should not be reinstated.  [23:  In the Matter of the Application of Ohio Edison Company, The Cleveland Electric Illuminating Company, and The Toledo Edison Company for Authority to Provide for a Standard Service Offer Pursuant to R.C. 4928.143 in the Form of an Electric Security Plan, Case No. 14-1297-EL-SSO, Supplemental Stipulation and Recommendation (May 28, 2015).]  [24:  Id., Correspondence Letter notifying PUCO of IEU-Ohio’s non-opposition to Supplemental Stipulation and Recommendation electronically filed by Mr. Samuel C. Randazzo on behalf of Industrial Energy Users-Ohio (May 28, 2015).] 

Even if ESP IV were not riddled with corruption, FirstEnergy should not be permitted to return to ESP IV as a matter of law. As noted above, R.C. 4928.143(C)(2)(b) requires FirstEnergy to return to its most recent standard service offer that procures default electricity supply for consumers. 

[bookmark: _Toc26370528][bookmark: _Toc181623611][bookmark: _Toc181623977]III. 	CONCLUSION
FirstEnergy may withdraw from ESP V under R.C. 4928.143(C)(2)(a). However, FirstEnergy cannot return to serving consumers under ESP IV. Under R.C. 4928.143(C)(2)(b), FirstEnergy must return to its most recent standard service offer. The PUCO should require FirstEnergy to return to its most recent standard service offer and eliminate all non-competitive distribution-related add on charges that are not part of the standard service offer and are not necessary for providing electric generation service to FirstEnergy consumers.


Respectfully submitted,
	Maureen R. Willis (0020847)
Ohio Consumers’ Counsel
 
/s/ John Finnigan
Angela D. O’Brien (0097579)
Counsel of Record
Deputy Consumers’ Counsel
John Finnigan (0018689)
John R. Varanese (0044176)
Assistant Consumers’ Counsel

Office of the Ohio Consumers’ Counsel
65 East State Street, Suite 700
Columbus, Ohio 43215
Telephone [O’Brien]: (614) 466-9531
Telephone [Finnigan]: (614) 466-9585
Telephone [Varanese]: (614) 387-2965
angela.obrien@occ.ohio.gov
john.finnigan@occ.ohio.gov
john.varanese@occ.ohio.gov
(willing to accept service by e-mail)


	/s/ Thomas R. Hays
Thomas R. Hays (0054062)
Counsel of Record
8355 Island Lane
Maineville, Ohio 43039
Telephone: (419) 410-7069
trhayslaw@gmail.com
(willing to accept service by e-mail)

Counsel for Northwest Ohio Aggregation Coalition







CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Response to FirstEnergy’s Notice of Withdrawal from ESP V was served upon the following parties via electronic transmission this 13th day of November 2024.
							/s/ John Finnigan
							John Finnigan
							Assistant Consumers’ Counsel

[bookmark: _Hlk26362577]The PUCO’s e-filing system will electronically serve notice of the filing of this document on the following parties:

SERVICE LIST

	thomas.lindgren@ohioago.gov
amy.botschnerobrien@ohioago.gov
rhiannon.howard@ohioago.gov
mkurtz@BKLlawfirm.com
jkylercohn@BKLlawfirm.com
rdove@keglerbrown.com
nbobb@keglerbrown.com
Stacie.Cathcart@igs.com
Michael.Nugent@igs.com
cgrundmann@spilmanlaw.com
dwilliamson@spilmanlaw.com
slee@spilmanlaw.com
todd.schafer@outlook.com
mjsettineri@vorys.com
glpetrucci@vorys.com
aasanyal@vorys.com
dparram@brickergraydon.com
rmains@brickergraydon.com
dromig@nationwideenergypartners.com
brian.gibbs@nationwideenergypartners.com
paul@carpenterlipps.com
mpritchard@mcneeslaw.com
tdougherty@theOEC.org
katherine.hollingsworth@lasclev.org
sjagers@ohiopovertylaw.org
mwalters@proseniors.org
dmanor@ablelaw.org
rnader@communitylegalaid.org

Administrative Law Judges: 
megan.addison@puco.ohio.gov
greg.price@puco.ohio.gov
jacqueline.st.john@puco.ohio.gov
	bknipe@firstenergycorp.com
cwatchorn@firstenergycorp.com
zwoltz@firstenergycorp.com
mluby@firstenergycorp.com
talexander@beneschlaw.com
mkeaney@beneschlaw.com
khehmeyer@beneschlaw.com
dproano@bakerlaw.com
ahaque@bakerlaw.com
eprouty@bakerlaw.com
pwillison@bakerlaw.com
dstinson@brickergraydon.com
gkrassen@nopec.org
meissnerjoseph@yahoo.com
trhayslaw@gmail.com
leslie.kovacik@toledo.oh.gov
bojko@carpenterlipps.com
easley@carpenterlipps.com
mkl@smxblaw.com
jrb@smxblaw.com
little@litohio.com
hogan@litohio.com
ktreadway@oneenergyllc.com
jdunn@oneenergyllc.com
trent@hubaydougherty.com
emcconnell@elpc.org
cpirik@dickinsonwright.com
todonnell@dickinsonwright.com
kshimp@dickinsonwright.com
eowoyt@vorys.com
whitt@whitt-sturtevant.com
ctavenor@theOEC.org
Becky.Merola@calpinesolutions.com
jlaskey@norris-law.com
knordstrom@theOEC.org
jlang@calfee.com
mbarbara@calfee.com
jpetroff@lawforlabor.com
jmcinerney@lawforlabor.com
junger@spilmanlaw.com
joe.oliker@igs.com 
jlang@calfee.com
mbarbara@calfee.com
rkelter@elpc.org
nwallace@elpc.org
cadieux@carpenterlipps.com









2
