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Case No. 12-2401-EL-AAM

Case No. 12-2402-EL-ATA


MEMORANDUM IN RESPONSE TO THE STAFF’S MOTION FOR EXTENSION

AND 
MOTION FOR CONTINUANCE OF HEARING 

BY 

THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL, 

OHIO ENERGY GROUP, 

AND

INDUSTRIAL ENERGY USERS-OHIO


On March 26, 20113, the Staff (“Staff”) of the Public Utilities Commission of Ohio (“Commission” or “PUCO”) filed a Motion for Extension of its testimony due date in the above-captioned proceeding.  The Staff requested a one-week extension of its testimony filing date (from April 2, 2013 to April 9, 2013).  The Office of the Ohio Consumers’ Counsel (“OCC”), Industrial Users of Ohio (“IEU-Ohio”), and Ohio Energy Group (“OEG”) do not oppose the Staff’s request for a one week extension for filing its testimony in this case. However, if the Staff’s extension is granted, OCC, IEU-Ohio, and OEG request a one-week continuance of the hearing date (from April 15, 2013 to April 22, 2013.)  The reasons for this Motion are more fully explained in the attached Memorandum in Response and Memorandum in Support.
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	BRUCE J. WESTON
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Maureen R. Grady, Counsel of Record

Kyle L. Kern

Assistant Consumers’ Counsel
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	 /s/ Frank P. Darr, per e-mail authority___

 Samuel C. Randazzo, Counsel of Record

 Frank P. Darr

 Joseph E. Oliker
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 McNees Wallace & Nurick LLC

 21 East State Street, 17th Floor 
 Columbus, OH 43215

 (614) 469-8000 – Telephone

 (614) 469-4653 – Facsimile

 sam@mwncmh.com
 fdarr@mwncmh.com 
joliker@mwncmh.com
 mpritchard@mwncmh.com
 Attorneys for Industrial Energy Users-Ohio



	/s/ Michael L. Kurtz, per e-mail authority
David F. Boehm

Michael L. Kurtz

Jody Kyler Cohn 

Boehm, Kurtz & Lowry

36 East Seventh Street, Suite 1510

Cincinnati, OH 45202

Telephone:  513.421.2255 

Facsimile:  513.421.2764

DBoehm@BKLlawfirm.com
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MEMORANDUM IN RESPONSE TO THE STAFF’S MOTION FOR EXTENSION 
AND

MEMORANDUM IN SUPPORT OF MOTION FOR CONTINUANCE
I.
INTRODUCTION

On August 29, 2012, Duke Energy Ohio, Inc. (“Duke”) filed an Application for Approval of a Proposed Charge to collect $729 million from customers.  On February 13, 2013, the Attorney Examiners for this proceeding issued an Entry setting a prehearing conference for March 7, 2013.  Initially, the Hearing Examiners established a procedural schedule whereby the Staff’s testimony would be filed on March 19, 2013, with the evidentiary hearing commencing on April 2, 2013.
  However, FirstEnergy Solutions Corp., OCC, IEU-Ohio, Constellation NewEnergy, Inc., and Exelon Generation Company, LLC, filed a Motion for Extension on March 6, 2013, requesting that the Commission continue the previously scheduled testimony and hearing dates.
  At the March 7, 2013 prehearing conference, the Attorney Examiners adopted a new procedural schedule, establishing dates for the filing of intervenor testimony, PUCO Staff testimony, and the evidentiary hearing.  That schedule is as follows: 

· Testimony on behalf of Intervenors is to be filed by March 26, 2013.

· Testimony on behalf of Staff is to be filed by April 2, 2013.

· The evidentiary hearing is to begin on April 15, 2013 at 10:00 a.m.

II.
MEMORANDUM IN RESPONSE TO THE STAFF’S MOTION FOR EXTENSION
On March 26, 2013, the Staff filed a Motion requesting a one-week extension of its testimony filing date (from April 2, 2013 to April 9, 2013).  But the Staff did not request an extension of the evidentiary hearing date (currently scheduled to start on April 15, 2013).  The Staff’s rationale for requesting a one-week extension is that the Staff hired a consultant to serve as a Staff witness in the case on March 26, 2013, and that the consultant had just begun analysis of Duke’s Application.

OCC, IEU-Ohio, and OEG do not oppose the Staff’s request for a one week extension for filing its testimony in this case.  Given the potential magnitude of rate increases that are at issue ($729 million, plus carrying charges), it is not unreasonable to allow Staff, and other parties, additional time to prepare for hearing.  However, if the Staff’s request is granted, it is appropriate to postpone and continue the hearing date by at least one week to place parties in a position to assess and respond to Staff’s testimony.  

III.
MEMORANDUM IN SUPPORT OF MOTION FOR CONTINUANCE
Under Ohio Admin. Code 4901-1-13(A), continuances of hearings may be granted upon motion of any party for good cause shown. Good cause exists for extending the hearing date by one-week if the Staff’s request is granted. 

First, the parties to this proceeding should be permitted sufficient time to review and analyze the PUCO Staff’s testimony in this proceeding.  Providing the Staff with a one-week extension to file testimony, while appropriate, will affect the parties’ ability to prepare for hearing with respect to Staff’s witnesses.  In this regard, parties will have less than a week to review the Staff’s testimony and prepare for hearing in a case that already involves the testimony of more than eighteen witnesses. 

Second, as the Attorney Examiners may be aware, there continues to be an abundance of activity in this proceeding, as well as other proceedings pending at the Commission.  Intervenors filed testimony in this proceeding on March 26, 2013.  Multiple depositions are scheduled over the next two weeks of both Duke and intervener witnesses, and discovery is ongoing.  And, the evidentiary hearing in the Dayton Power & Light Electric Security Plan (Case No. 12-426-EL-SSO) is ongoing; as are certain matters in the Duke Electric and Gas Distribution rate cases (Case Nos. 12-1682-EL-AIR and 12-1665-GA-AIR).  Thus, there are overlapping cases with some of the same legal counsel involved in these multiple proceedings struggling to meet simultaneous and conflicting responsibilities in multiple hearing rooms.  

As such, OCC, IEU-Ohio, and OEG request that, if the Staff’s request is granted (changing the Staff’s testimony deadline from April 2, 2013 to April 9, 2013), the new start date for the evidentiary hearing should be no sooner than Monday, April 22, 2013.  Such a brief extension will permit parties additional time to prepare for hearing, specifically with respect to analyzing the Staff’s testimony.

IV.
CONCLUSION

As discussed herein, while supportive of the Staff’s request, OCC, IEU-Ohio, and OEG support extending the start of the evidentiary hearing by at least one-week (to April 22), if the Staff’s request is granted.  
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� See In the Matter of the Application of Duke Energy Ohio, Inc., for the Establishment of a Charge Pursuant to Revised Code Section 4909.18, Case No. 12-2400-EL-UNC, Entry (October 3, 2013).


� See Case No. 12-2400-EL-UNC, Joint Motion for Extension (March 6, 2013).  Note too, that Joint Motion requested that the hearing date be continued from April 2, 2012 to April 29, 2013. 


� See Case No. 12-2400-EL-UNC, Motion of PUCO Staff, at 1.






