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The Public Utilities Commission of Ohio (“PUCO” or “Commission”) issued an Order that “encouraged” electric utilities to charge customers by using a straight fixed variable (“SFV”) rate design when the utilities file their next base rate cases.
  For electric utilities that do not propose a SFV rate design in their next base rate cases, the PUCO directed the PUCO Staff “to include in its Staff Report an alternative rate design that includes SFV principles.”
  
Under a SFV rate design, a customer pays a single fixed charge for delivery of electricity to cover the utility’s fixed distribution costs, while generation energy is billed at a volumetric rate.  With a SFV rate design, the PUCO essentially will be replacing the traditional opportunity for utilities to profit with a new financial guarantee for Ohio’s electric utilities.  To protect consumers from this rate design, the Office of the Ohio Consumers’ Counsel (“OCC”), Ohio Partners for Affordable Energy (“OPAE”) and Ohio Poverty Law Center (“OPLC”) seek rehearing of the PUCO’s Order.

The PUCO’s Order was unjust, unreasonable and unlawful in the following respects:

1.
The PUCO’s decision is contrary to R.C. 4903.09 and court precedent because it failed to adequately explain why the PUCO required that a SFV rate design must either be included by an electric utility in its next base rate case or be a component of the PUCO Staff’s report in electric utilities’ next base rate cases.
2.
The PUCO’s decision lacks support in the record, violating R.C. 4903.09. 
3.
By ordering that a SFV rate design be included in an electric utility’s next base rate case – either by the utility or in the PUCO Staff’s Report – the PUCO de facto modified its standard filing requirements without proper administrative procedure.
The PUCO should abrogate its Order.

The grounds for this Application for Rehearing are set forth in the accompanying Memorandum in Support.   
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MEMORANDUM IN SUPPORT


I.
INTRODUCTION

On December 29, 2010, the PUCO opened this proceeding to review “whether modifications to Ohio’s electric distribution utilities’ rate structures would better align utility performance with Ohio’s desired public policy outcomes; and if so, what modifications should be adopted.”
  To facilitate the review, the PUCO established “a process to gather additional facts, solicit presentations from diverse viewpoints, and encourage public comment on questions of policy.”

In the December 29 Entry, the PUCO set forth several “discussion questions” and asked for comments on the questions “to aid the Commission in initially framing the issues that should be considered.”
  The PUCO asked only for comments on the “discussion questions”; it did not allow for reply comments.
  The PUCO indicated that the comments were the first step in its review process:
This first round of comments is solely for the purpose of having parties aid the Commission in determining the appropriate questions and data necessary to be considered in this review.  The Commission, at a later date, will consider and specify additional opportunities for input into this review.

Eleven interested parties filed motions to intervene after the December 29 Entry was issued,
 and on February 11, 2011, initial comments were filed in this proceeding.
  After that, the PUCO provided no additional opportunities for input into its review.  On August 21, 2013 – thirty months after initial comments were filed – the PUCO issued its Finding and Order in this case.
In the Order, the PUCO reviewed the positions of the various interested parties who filed comments in response to the “discussion questions.”  The first question was whether there are fundamental operational distinctions between natural gas and electric utilities that must be considered in determining whether and how to eliminate or mitigate the throughput incentive in electric distribution rates.  The PUCO noted that OCEA, FirstEnergy and Duke discussed many fundamental operational differences between electric and natural gas systems, while AEP Ohio opined that the systems are fundamentally similar and OPAE argued that the differences do not affect the nature of the distribution systems.
  
The second question was whether there are factual or policy considerations that suggest electric distribution rate design should be constructed differently from natural gas.  The PUCO noted that OCEA listed six such considerations, FirstEnergy discussed five, OPAE named three and Duke and DP&L each described two.
  The PUCO also stated that AEP Ohio said there were “few” such considerations.

The third question asked which rate design the PUCO should use if it adopts a decoupling rate design: SFV, decoupling adjustment, lost revenue recovery adjustment, or some combination of these.  The PUCO noted that Nucor recommended “that the Commission should not use this proceeding to adopt a one-size-fits-all cost recovery mechanism that would be applied to all electric utilities on a uniform basis.”
  Also, OCEA, FirstEnergy and OPAE flatly opposed the SFV.
  Although AEP Ohio supported SFV, the PUCO noted AEP Ohio’s view that full implementation of the SFV “would be difficult due to the potential bill impacts.”
  The PUCO noted some support for SFV by Duke and Kroger.

Despite the opposition to, and less than enthusiastic support for, a SFV rate design, the PUCO determined that SFV would “best accomplish” the policy goals of competition, increased energy efficiency and encouraging distributed generation.
  The PUCO based its decision on “the comments filed in this proceeding, as well as recent experience by the natural gas companies….”
  The PUCO “encouraged” electric utilities to use a SFV rate design when they file their next base rate cases.
  For those electric utilities that do not include a SFV rate design in their next base rate cases, the PUCO directed the PUCO Staff “to include in its Staff Report an alternative rate design that includes SFV principles.”
  The PUCO’s decision was in error.
As discussed herein, the PUCO’s decision lacks adequate explanation, is unsupported by the record in this proceeding and violates principles of administrative law.  The PUCO should abrogate its decision.

II.
STANDARD OF REVIEW

Applications for rehearing are governed by R.C. 4903.10.  The statute allows that, within 30 days after issuance of a PUCO order, “any party who has entered an appearance in person or by counsel in the proceeding may apply for rehearing in respect to any matters determined in the proceeding.”  OCC and OPAE filed motions to intervene in this proceeding.  In addition, OCC and OPLC filed comments in this proceeding as part of OCEA, and OPAE filed its own comments.

R.C. 4903.10 requires that an application for rehearing must be “in writing and shall set forth specifically the ground or grounds on which the applicant considers the order to be unreasonable or unlawful.”  In addition, Ohio Adm. Code 4901-1-35(A) states: “An application for rehearing must be accompanied by a memorandum in support, which shall be filed no later than the application for rehearing.”
In considering an application for rehearing, R.C. 4903.10 provides that “the commission may grant and hold such rehearing on the matter specified in such application, if in its judgment sufficient reason therefor is made to appear.”  The statute also provides: “If, after such rehearing, the commission is of the opinion that the original order or any part thereof is in any respect unjust or unwarranted, or should be changed, the commission may abrogate or modify the same; otherwise such order shall be affirmed.”  As shown herein, the statutory standard to abrogate the Order is met here.

III.
ARGUMENT
A.
The PUCO’s Decision Is Contrary To R.C. 4903.09 And Court Precedent Because It Failed To Adequately Explain Why The PUCO Required That A Straight Fixed Variable Rate Design Must Either Be Included By An Electric Utility In Its Next Base Rate Case Or Be A Component Of The PUCO Staff’s Report In Electric Utilities’ Next Base Rate Cases.
Administrative agencies must adequately explain their decisions.  The United States Supreme Court has repeatedly stated:
It is an axiom of administrative law that an agency’s explanation of the basis for its decision must include “a ‘rational connection between the facts found and the choice made.’”

The PUCO is required by law to law to base its decisions on its findings.  R.C. 4903.09 requires that “[i]n all contested cases heard by the public utilities commission, a 
complete record of all of the proceedings shall be made, including a transcript of all testimony and of all exhibits, and the commission shall file, with the records of such cases, findings of fact and written opinions setting forth the reasons prompting the decisions arrived at, based upon said findings of fact.”  

The Supreme Court of Ohio has recognized the need for agencies to adequately explain their decisions, even in the absence of a specific statutory requirement:  “The purpose of an explanation requirement is ‘to inform the parties and potentially a reviewing court of the basis for the commission’s decision.’”
 
In this proceeding, the PUCO’s explanation of its preference of SFV for electric utilities does not provide a basis for the PUCO’s decision.  The PUCO states that its decision is based on the comments in this proceeding and its experience with SFV in the natural gas industry.
  But, as discussed in the next section, the comments were overwhelmingly opposed to SFV for electric utilities.  And the comments were especially negative regarding SFV as not promoting state policy and its adverse effect on customers.  Nevertheless, the PUCO did not explain why the negative aspects of SFV for electric distribution service are overcome by the PUCO’s experience with SFV in the natural gas industry.
The commenters also pointed out numerous ways in which electric and natural gas operations are different.  Yet the PUCO does not explain how these differences are inconsequential to implementation of SFV for electric utilities.
The PUCO states that in the natural gas cases, “the Commission found that the SFV rate design would produce more stable bills for customers, that bills would be easier to understand and would produce a more accurate price signal, and that the SFV rate design would assure a more equitable allocation of distribution system costs to cost-causers.”
  And the PUCO adds that “[t]he Commission believes that these same characteristics could be applicable to an SFV rate design for electric utilities.”
  But the PUCO does not elaborate as to why this may be so.  The PUCO points to nothing in the record that led to its conclusion.
The PUCO’s Order lacks adequate explanation of the basis for its decision.  The Order is unjust, unreasonable and unlawful, and should be abrogated.

B.
The PUCO’s Decision Lacks Support In The Record, Violating R.C. 4903.09. 
The Ohio Supreme Court has held that a PUCO ruling on an issue without record support is an abuse of discretion and reversible error.
  In this proceeding, there is no basis in the record to support the PUCO’s Order.

The PUCO claims that SFV for electric utilities will “best accomplish” the policy goals of competition, increased energy efficiency and encouraging distributed generation.
  But nearly every commenter discussed numerous differences between the natural gas and electric industries and how SFV would adversely affect electric utilities, consumers and energy efficiency efforts.  And Nucor Steel opposed the adoption of any single decoupling mechanism in this proceeding, stating that it would “unnecessarily bind the Commission’s hands.”
  Nucor recommended that the PUCO use this proceeding as an opportunity to generate and develop ideas on rate design from interested stakeholders that the PUCO can later apply in actual rate cases.
  Nucor also urged the PUCO to make clear that it will continue to evaluate rate design issues on a case-by-case basis.

FirstEnergy identified some “unique attributes” of electric distribution businesses that influence distribution rate design.  Among them were:

a. 
The electric distribution system is designed to accommodate individual customer and class peak demands that are driven by instantaneous loads.  The utility has to install and maintain sufficient distribution capacity to meet customers’ peak demands even as these load centers shift and migrate with customers.

b. 
To the extent that customers’ individual demands continue to grow, additional plant capacity is needed regardless of the changes, if any, in the number of customers on the system

c. 
Unlike natural gas, consumption of electricity and the number of electric utility customers continue to grow driving the need for investment in the distribution system.  For the period 2002-2009 average residential electric consumption grew 1%. This growth has occurred even during a period of recession.  During this same time period, average residential natural gas consumption fell by 12%. Decoupling may make sense in a declining sales industry, like natural gas, but it is wholly inappropriate in the electric industry where sales and costs are increasing.

d. 
Although kWh usage or throughput may not directly cause the costs that drive capital investment in the distribution system for the residential class, a correlation between kW demand and kWh usage has been exhibited.  Simply put, customers who use more electricity have higher demand for electricity and require more distribution infrastructure to serve.

e. 
Increasing mandates and policy support for distributed generation, net metering, new reliability standards, smart grid, and renewable resources create new operational challenges on the distribution system that must be addressed and will likely give rise to the need for additional distribution investment.  These requirements are unrelated to the costs of the existing distribution system, the volume of kWh sales or the number of customers on the system.  But these new requirements must be recognized in any distribution rate design going forward.

FirstEnergy opposed moving to a SFV design for several reasons.  First, FirstEnergy pointed out that SFV would diminish customer incentives needed to spur distribution efficiency and demand reductions from a customer perspective.  Second, FirstEnergy stated that SFV would shift costs from higher-usage customers to lower-usage customers, without assuring that costs are more properly assigned to cost causers.  Third, FirstEnergy argued that the SFV rate design makes adjustments only to revenue levels while ignoring an electric utility’s ability to recover its prudently incurred costs and an opportunity to earn a reasonable return on investment.

OCEA noted that electricity consumption levels cause a much greater portion of electric system costs than is the case with natural gas, and that natural gas uses are largely non-discretionary while some electric customers are able to make choices about what electronic devices they use and how and when they use them.
  OCEA argued against a SFV rate design for electric companies because:

· Electric customers will see a much larger absolute increase in the fixed portion of their bills than experienced by gas customers when SFV was implemented by Ohio’s natural gas utilities.  The implementation of an SFV rate design for Ohio’s electric utilities would require a radical increase in fixed per-customer charges and would have negative effects on those customers who use little electricity or have already made investments to become more efficient or use less grid-provided electricity. Low to medium income customers among Ohio’s electric customers would be immediately and negatively affected to a greater degree by the increase in the customer charge that would accompany an SFV rate design than Ohio’s natural gas customers.

· An SFV rate design would undermine existing investments in energy efficiency and renewable energy and reduce the rewards of further investment.  One of Ohio’s important policies relevant to this topic is the encouragement of distributed generation.  Investments in small distributed generation equipment are often larger than investments in gas efficiency measures.  A significantly reduced variable charge and correspondingly increased customer charge would drastically increase the payback period for these investments.  Implementing a SFV mechanism would discourage investment in distributed generation by the customer classes assigned to this type of rate design and could potentially create backlash from those customers who have already invested in distributed generation in Ohio.

· The bundled price of natural gas service has experienced sharp price volatility over the past two decades, making customers more aware of their level of natural gas consumption.  In comparison, bundled electricity prices have been comparatively stable in Ohio over the same time frame. Higher fixed charges would make any customer inattention problem worse.

· SFV essentially averages costs compared to current recovery.  For residential natural gas customers, an individual customer’s consumption makes little difference to the average cost per customer.  By contrast, a group of residential electric customers who use a lot of power can impose large costs on other customers who use less by creating new capacity needs and requiring distribution grid upgrades.

· Adopting a SFV rate design would present considerable challenges from a customer education standpoint.  The Commission Entry initiates a formal discussion on policies which promote the efficient use of energy and demand response programs.  However, implementation of SFV sends a mixed price signal contrary to these goals.

Further, OCEA noted that use of a SFV rate design for electric utilities goes against Ohio policies and national trends:

The states currently leading the nation in efficiency investment – and Ohio will soon be among these leaders – overwhelmingly use decoupling over Lost Revenue Adjustment Mechanisms or SFV rate designs to support this investment.  Of the 10 U.S. states or regions that had the highest per-capita investment in energy efficiency in 2009, decoupling is used in 9, while Lost Revenue Adjustment Mechanisms are used in 2.  A Commission decision to adopt an SFV rate design for the electric industry would be at odds with Ohio’s policies as discussed above and nearly unprecedented nationally.

Although Duke stated that both electric and natural gas systems are similar regarding revenue requirements and in accommodating the respective classes’ maximum local loads, Duke also pointed out three differences between the systems.  Specifically, Duke mentioned that there are some differences in the costs and nature of the equipment; that load growth is more likely to drive a need for investment to expand the electric distribution system than the gas distribution system; and that gas load volatility is higher than that for electric loads due to the weather.
  According to Duke, these can lead to operational differences between the gas and electric distribution systems.
Duke gave only qualified support for a SFV rate design.  Duke started with a caveat that, absent a detailed description of the mechanism and how precisely the mechanism will work, it is extremely difficult to recommend any form of a decoupling rate design.
  And while Duke voiced support for the SFV rate design approved in its gas case,
 it also stated that “[a]ny rate design changes (i.e., structural to the rates and charges) should be supported by competent studies and analysis that seek to fully understand cost causality.”

Although OPAE saw no real differences between gas and electric systems,
 it was vehemently opposed to using the same rate design for electric companies that is used for gas companies.  OPAE pointed out that 80% of the natural gas used by residential and many small commercial customers is consumed in four months of the year for heat, and that virtually all small-use customers consume natural gas for the same three purposes: heating, hot water and cooking.
  But, as OPAE stated, electric has a wide range of uses that vary significantly among households.

OPAE identified several drawbacks of the SFV rate design.  First, under SFV a portion of the revenue collection remains subject to the weather or the economy.
  Second, SFV is a disincentive to energy efficiency and conservation, since larger users 
have an incentive to use more power because the SFV rate lowers the cost per unit as consumption increases.
  Third, SFV shifts costs from large users to small users.
  Fourth, SFV significantly discounts the savings of small users, extending the paybacks of even modest investments such as lighting, while promoting consumption by reducing the cost per kilowatt as usage increases.

AEP Ohio voiced the most support for a SFV rate design.
  But even AEP Ohio prefaced its comments with the following caveat:

AEP Ohio offers these observations in the abstract for this generic docket and states that its views or concerns could change depending on the facts and circumstances in the future.  AEP Ohio offers these comments as a resource for the Commission in an attempt to provide the Commission some general input on the issues requested.

Despite this qualified support, AEP Ohio also pointed out numerous pitfalls regarding SFV.  First, AEP Ohio stated that “pragmatically the full implementation is difficult due to the potential bill impacts for particular customers.”
  AEP Ohio urged the PUCO to “mov[e] incrementally toward a greater share of fixed distribution costs recovered through customer and/or demand charges.”
  Second, AEP Ohio stated that under SFV there would remain a portion of fixed distribution charges that would not be collected from customers that implement utility-sponsored energy efficiency programs.
  AEP Ohio stated that SFV would need to be coupled with the continued use of a lost distribution revenue collection mechanism.

Kroger stated that decoupling is an example of single-issue ratemaking, which focuses on a change in a single cost or revenue item but ignores the multitude of other factors that otherwise influence rates.
  With decoupling, Kroger said, “if customers respond to utility rate hikes by reducing their electricity consumption, fixed charges are increased to compensate the utility for any resultant reduction in per-customer usage.”
  Kroger noted that such an increase reflects an undue reduction of utility risk, unless the utility’s allowed return on equity is correspondingly reduced.

Kroger prefers a SFV rate design, but with two “important distinctions.”
  First, a proper determination of customer charges requires that identification of customer-related costs be accurately ascertained in the first instance.
  For electric service, Kroger stated, this requires a distribution cost-of-service study that takes into account the fact that a significant portion of the investment required to provide distribution facilities is directly related to the number of customers and their geographic dispersion on the utility’s system.
  Second, Kroger opposes adoption of an “extreme variant of SFV rate design in which demand-related (or size-related) costs are shifted into the customer charge for demand-billed classes.”
  This seems to be at odds with AEP Ohio’s proposal.
Still, the PUCO ignored all the opposition and qualified support, and determined that SFV should be implemented.  The PUCO’s Order points to nothing specific that supports its determination to implement SFV.  
In addition, the PUCO relied on its experience with SFV in the gas industry but ignored the experiences of the electric utility revenue decoupling pilot programs offered by Duke and AEP Ohio.  The PUCO merely acknowledged the existence of the programs but did not examine them,
 even though each pilot has been in existence for more than a year.

The PUCO’s decision lacks support in the record, and is thus unlawful.  The Order should be abrogated.
C.
By Ordering That A Straight Fixed Variable Rate Design Be Included In An Electric Utility’s Next Base Rate Case – Either By The Utility Or In The PUCO Staff’s Report – The PUCO De Facto Modified Its Standard Filing Requirements Without Proper Administrative Procedure.
The Order did not mandate that electric utilities file a SFV rate design with their next base rate cases.  However, the Order did “encourage” electric utilities to do so, and directed the PUCO Staff to include a SFV rate design in its Report for any electric utility filing a base rate case without a SFV rate design.  This means that a SFV rate design will be included in electric utilities’ next base rate cases.  This amounts to a change in the PUCO’s Standard Filing Requirements without proper administrative procedure.
The December 29 Entry that initiated this proceeding did not provide notice to interested parties that the comments that were filed would be the only opportunity for input regarding the inclusion of a SFV rate design in electric utility rate cases.  Instead, the Entry stated that the purpose of the proceeding was to review “whether modifications to Ohio’s electric distribution utilities’ rate structures would better align utility performance with Ohio’s desired public policy outcomes; and if so, what modifications should be adopted.”
  To facilitate the review, the PUCO established “a process to gather additional facts, solicit presentations from diverse viewpoints, and encourage public comment on questions of policy.”

In the Entry, the PUCO set forth several “discussion questions” and asked for comments on the questions “to aid the Commission in initially framing the issues that should be considered.”
  The PUCO asked only for comments on the “discussion questions”; the Entry did not allow for reply comments.
  
The PUCO also indicated that the comments were merely the first step in its review process:

This first round of comments is solely for the purpose of having parties aid the Commission in determining the appropriate questions and data necessary to be considered in this review.  The Commission, at a later date, will consider and specify additional opportunities for input into this review.

But through the Order, the PUCO determined that SFV is the “best” means to accomplish the state’s policy goals enumerated in this proceeding.  The notice provided in the December 29 Entry thus was inadequate to properly inform parties about the nature of this proceeding.  Parties were misled into believing there would be further opportunities for input into the process.  FirstEnergy, for example, stated that it understood “that this proceeding is just the first step in the process and that further proceedings and opportunities for input will be provided before the PUCO makes any specific decision to move forward with decoupling.”
  AEP Ohio also noted that “[t]he Entry stresses that the comments are intended solely for the purpose of having parties aid the Commission in determining the appropriate questions and data necessary to be considered in this review, and that it will consider additional opportunities for input later.”

The PUCO provided no additional opportunities for input during the thirty months that elapsed between the filing of comments and the issuance of the Order.  There were no workshops; there were no evidentiary hearings; there were no further proceedings whatsoever.  The PUCO has not even gathered data that would help it determine whether to require decoupling and if so, which form of decoupling to use.
  
The PUCO’s unannounced change that it would require the consideration of a SFV rate design (proposed by either the utility or the PUCO Staff) in future electric base rate cases has taken away opportunities for interested parties to have meaningful substantive participation in this proceeding.  For example, Wal-Mart was planning to offer substantive comments at a later stage of the proceeding promised in the Entry:

The Commission initially requested comment on the identification of the appropriate questions and data necessary for a complete investigation into the subject matter.  After reviewing Appendices A & B attached to the initial Entry, Walmart [sic] looks forward to the opportunity to substantively comment, after having reviewed the data to be submitted.

The Order has eliminated opportunities for additional input into the types of decoupling mechanisms that should be used by electric distribution companies in Ohio.

The PUCO did not follow proper administrative procedure in determining that SFV is the preferred means for decoupling.  The Order is unlawful and should be abrogated.

IV.
CONCLUSION

The PUCO violated Ohio law by not adequately explaining its Order, by issuing an Order that lacks support in the record and by adopting the Order without proper administrative procedure.  As a result, the Order is unjust, unreasonable and unlawful, and residential electric consumers may be harmed through the adoption of an improper rate design that the Order de facto mandates.  To protect consumers, the PUCO should abrogate its Order. 
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