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REPLY COMMENTS OF

THE OHIO GAS MARKETERS GROUP

I.
Introduction

Now come Commerce Energy, Inc., Direct Energy Services, LLC, Hess Corporation, Interstate Gas Supply, Inc., Integrys Energy Services, Inc., SouthStar Energy Services LLC and Vectren Retail, LLC (hereinafter the “Ohio Gas Marketers Group” or  “OGMG”) and in response to the Commission’s Entry provide the following reply comments on the proposed rules covering CRNG suppliers.  On July 23, 2008, the Comments were filed by the Ohio Gas Marketers Group, Dominion Retail, Inc. and the Office of the Ohio Consumers' Counsel ("OCC").  The OGMG Reply Comments will respond to OCC's Initial Comments.

II.
REPLY COMMENTS


A.
Proposed Rule 4901:1-29-10(E)(1) 


In its Initial Comments on pages 1-2, OCC proposes to re-define the term "material change" for purposes of determining the type of notice needed to be sent for a contract renewal to include, "any substantive change that has been made within a company's ownership or operating business plan since the contract was initiated."  


OCC's proposed change is ill-defined and misguided, and would confuse rather than assist customers.  First, there is no definition of "business plan."  If business plan is given its  common meaning of “the intended future operation of the company”, then competitive retail natural gas suppliers change their business plans daily.  Further, the OCC suggestion is not even limited to Ohio, and would include the operations in another state in which a retail natural gas supplier is engaged in business.  Finally, the OCC’s request is based on the premise that a business plan will have a significant impact on a renewed contract.  That premise is incorrect, for a contract renewal involves current service whereas a change in the business plan is generally designed to address future services.  Simply put, in terms of timing a change in the business plan may affect future service or products but would have limited impact on a current or past service agreement since the obligation of an existing contract or offer is fixed.  Because there is little or no connection between business plan changes and contract renewals OCC’s suggestion should be rejected.


Similarly, the OCC provides no clear reason why a material change type notice should be sent if a company's ownership has changed since the contract was initiated.  First, the term "change in ownership" is ill-defined and overbroad.  A publicly traded company technically has a change in ownership every time a share of stock is bought or sold.  Even if OCC had restricted a “change in ownership” to just a change in the controlling interest of a competitive retail natural gas supplier (“CRNGS”), there still is no nexus between who owns the CRNGS and the service a customer is due under an existing contract.  For example, if the contract calls for Marketer A to meet the full requirements of the customer at $1 per Ccf, the fact that a block of stock representing the controlling interest of Marketer A has moved from one holding company to another has no effect of the price or terms of service to the customer. In the above example, that remains $1 Ccf for the full requirements.  Finally, although it is uncommon for customers to base their renewal decisions on the identity of the CRNG supplier, should that be the interest of customers they can gain access to that information on the Commission web site.  Changes of ownership equal to or greater than 5% of a CRNG supplier are already required to be disclosed to the Commission in accordance with a Rule 4901:1-27-10(B)(2) filing.  In sum, it would be unnecessary, irrelevant, and confusing for CRNGS to report all changes in ownership and all changes in business plans to customers since the time that the contract was initiated.  The Commission should reject OCC's suggestion.

B.
Proposed Rule 4901:1-29-10(E)(2)

At pages 3-4 of its Initial Comments, OCC asks that the renewal notice include an explanation about all material changes in reference to the original contract.  OCC is concerned  that, while taken individually, changes which are immaterial may become material in the aggregate.  OCC maintains that if customers do not fully understand the changes that occurred since the contract was initiated, the explanation may have limited value.  Thus, for purposes of the notice, OCC recommends that the materiality of a change be measured against the original contract – not the current contract.  

The purpose of the material change notice is to explain to customers that the service they are receiving now will be changed.  If the OCC's suggestion were adopted, the customer would receive a notice if there was a significant change from the original contract.  It should be noted that any change from the original contract that was significant would have caused a notice in the past; thus, the OCC’s proposed change only applies to immaterial changes which in the aggregate when measured over time against the original contract could be called material.  Deciding when and if the sum of a series of non-significant changes may become significant is a very subjective task and fraught with peril if the OCC’s proposal was to be accepted.  More importantly, such a notice would be completely confusing to the customer.  Applying the OCC’s suggested rule means that a customer could be receiving a notice of a "significant change" when the price is the same, the important service terms are the same, and the quality of the service is same as the customer would is currently receiving.  

The OCC has not articulated a reason why it would be helpful for the consumer to receive a notice that while its current service is going to be unchanged under the renewal, the current service differs from some previous contract.  The Ohio Gas Marketers Group believe that no matter how clearly worded the notice would be, the vast majority of customers receiving a “significant change” notice are going to believe that the CRNGS is proposing a change from the service they are receiving now.  As for the minority that would understand that the notice is just informing them that the renewal will be under substantially the current service terms, but that the current service terms differ from a past contract; they are likely to consider such a notice needless junk mail.  

Sending a significant change notice to a customer whose service is not going to change because the service the customer is receiving now differs materially from service provided under a past contract is more likely to misinform rather than inform.  This is particularly true of long-term customers whose original contracts were signed years ago.  Because such a notice would contribute to confusion and be viewed as worthless by those who understand, the Commission should reject the OCC’s suggestion.


C.
Proposed Rules 4901:1-29-10(E)(2)(f), (3), (4), (5)

At pages 4-6 of its initial comments, OCC seeks to modify the rules to require that competitive retail natural gas suppliers and opt-in governmental aggregators send the same type of renewal notices at the same intervals to all customers, including those with contracts that have terms of less than six months.


The Commission's rule to require special notices for renewal contracts of six months or greater has been in effect for a decade.  This rule is rooted in the premise that a customer under a long term relationship with a supplier may forget the date when the contract renews and thus miss an opportunity to shop and make another decision before the renewal takes place.  Thus, the rule requires two notices be provided from 90 to 45 days in advance of contract expiration for renewals of 6 months or longer with a material change to avoid an inadvertent contract renewal.  If a customer is in a short term relationship this risk is avoided because the opportunity to change suppliers or return to standard service will be available again shortly.  The cut off of six months was largely based on the length of the two step notice process.  For example, if the customer had a month to month contract sending them a 90 day renewal notice would be improper because both the supplier and the customer could cancel the agreement prior to the due date on the notice.  For a three month contract, a 90 day notice would be sent the day the contract was executed – a nonsensical scenario.  Sequential notices with the first notice sent 90 – 45 days in advance of the expiration of the contract and the second 45 – 20 days in advance of the expiration date only become practical with a contract of half a year or more.


It is important that the Commission’s rules on notice be pragmatic.  With that in mind, the OGMG Initial Comments at 6-7 proposed tracking the difference between the wholesale forward curve for 20 days versus 45 days while the Staff and the OCC can track the number of customer complaints concerning untimely contract terminations or supplier switches.  Should the Commission elect to alter the time for sending notices, the time ultimately determined should be tailored to fit the study’s findings.  Such a study could be started with a Commission ordered investigation and completed in time for next year's heating season.


D.
Proposed Rule 4901:1-29-10(F)(2)

In this proposed rule, the Staff has offered modifications that would allow a customer to have the right to terminate the contract with a competitive natural gas supplier or opt-in governmental aggregator, without penalty, in either of two circumstances.  The first circumstance is if the customer relocates.  The OGMG, as set forth at pages 7-8 of its initial comments, believes that if a customer relocates within the service area and the local distribution company allows portability, then the contract should follow, unless the customer desires to cancel in accordance with the terms of their CRNGS supply agreement.  We urge the Commission to modify both proposed Rule 4901:1-29-10(F)(1) and 4901:1-29-11(B)(7).  


The second circumstance for allowing a customer to terminate the contract without penalty is if the contract allows the CRNGS or the opt-in governmental aggregator the right to terminate the contract for any reason other than customer non-payment or the occurrence of a force majeur event.  It appears from the initial comments at pages 6-9 that OCC wants to take away this proposed right of a customer to terminate the contract without penalty.  The Ohio Gas Marketers do not object to such a modification.


The Ohio Gas Marketers Group urges the Commission to modify Rule 4901:1-29-10(F) to read as follow:  

EACH CUSTOMER SHALL HAVE THE RIGHT TO TERMINATE THE CONTRACT WITH A RETAIL NATURAL GAS SUPPLIER OR OPT-IN GOVERMENTAL AGGREGATOR, WITHOUT PENALTY, IN THE EVENT THE CUSTOMER RELOCATES OUTSIDE THE SERVICE AREA OF THE INCUMBENT NATURAL GAS COMPANY OR WITHIN THE SERVICE AREA OF AN INCUMBENT NATURAL GAS COMPANY THAT DOES NOT ALLOW PORTABILITY OF THE CONTRACT.

III.
Conclusion

The Ohio Gas Marketers Group respectfully requests that Rule 4901:1-29-10(E) remain unchanged as set forth in its Initial Comments and that the Commission study and re-evaluate the time intervals set forth in this proposed rule.  Further, the OGMG recommends that Rule 4901:1-29-10(F)(1) be modified as set forth above, and that Rule 4901:1-29-11(B)(7)(a) be modified as set forth in its Initial Comments.  The Ohio Gas Marketers Group requests that the Commission reject the suggested amendments offered by OCC to proposed Rules 4901:1-29-10(E)(1), 4901:1-29-10(E)(2)(e) and Rules 4901:1-29-10(E)(2)(f), and (3), (4), and (5).

Respectfully submitted,



/s/





M. Howard Petricoff

Stephen M. Howard

Vorys, Sater, Seymour and Pease LLP

52 East Gay Street

P.O. Box 1008

Columbus, Ohio  43216-1008

Tel:
(614) 464-5414

Fax:
(614) 719-4904

E-mail:  mhpetricoff@vssp.com

Attorneys for The Ohio Gas Marketers Group

CERTIFICATE OF SERVICE

I certify that a copy of the foregoing Reply Comments of The Ohio Gas Marketers Group was served via electronic mail or via U.S. first class mail on August 4, 2008 on the following persons:

Joseph Serio




Barth E. Royer

Office of Consumers' Counsel

Bell & Royer Co. LPA

10 W. Broad Street, Suite 1800

33 S. Grant Ave.

Columbus, OH  43215


Columbus, OH  43215-3927

Serio@occ.state.oh.us



BarthRoyer@aol.com

Gary Jeffries

Dominion Resources Services, Inc.

501 Martindale St., Suite 400

Pittsburgh, PA  15212-5817

Gary.A.Jeffries@dom.com




/s/






Stephen M. Howard

08/04/2008  Columbus 10456772.2




2
4

