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In March 2017, the Public Utilities Commission of Ohio (“PUCO”) allowed Duke Energy Ohio, Inc. (“Duke”) to stop providing in-person notice of disconnection to residential customers whose homes are equipped with advanced meters.
 That is a mistaken elimination of an important protection for consumers facing disconnection of electric service. The requirement for electric companies – to give in-person notice of disconnection to residential customers on the day their electric service is to be disconnected for nonpayment – is an important consumer protection.
  It provides consumers with an additional opportunity to avoid disconnection of their electric service by making a payment or arranging to pay the amount they owe the electric utility. And the requirement fits the state policy to “Protect at-risk populations, including, but not limited to, when considering the implementation of any new advanced energy or renewable energy resource.”


The PUCO’s new approach is to allow Duke to use the remote disconnection capabilities of advanced meters.
  Duke may now use a text and/or phone message to notify residential electric customers who have an advanced meter that their electric service is to be disconnected for nonpayment.
  The text and/or phone message are sent to customers two business days before disconnection and on the day of disconnection. This alternative to the PUCO’s requirement of in-person notice of disconnection for electric service was allowed on a pilot basis, scheduled to end on May 1, 2019.
  Almost all of Duke’s residential customers have advanced meters on their homes.
  

In this case, Duke asked for a five-year extension of the authorization to use its alternative to the PUCO’s requirements for notifying residential customers with advanced meters that their electric service is about to be disconnected.  On September 28, 2019, the PUCO issued a Finding and Order (“Order”) in this case.  The Order approved continuation of Duke’s waiver request through May 1, 2024.
  Communities United for Action, the Office of the Ohio Consumers’ Counsel, and Pro Seniors, Inc. (collectively, “Consumer Parties”) file this Application for Rehearing of the PUCO’s Order.  The Consumer Parties raise the following assignment of error:

1. The Order is unjust, unreasonable and unlawful because it allows Duke to avoid consumer protections in the disconnection rules for five years with no further PUCO review, contrary to (among other things) the state policy in R.C. 4928.02(L) for protecting at-risk populations. 
The PUCO should modify the Order as requested by Consumer Parties.

The grounds for this Application for Rehearing are set forth in the accompanying Memorandum in Support.   

Respectfully submitted,

/s/ Stephanie Moes per authorization        

Stephanie Moes (0077136)
Counsel of Record
Legal Aid Society of Southwest Ohio, LLC

215 East Ninth Street, Suite 500

Cincinnati, Ohio 45202

Telephone: 513-362-2807
smoes@lascinti.org 
(willing to accept service by e-mail)
Counsel for Communities United for Action
Bruce Weston (0016973)

Ohio Consumers’ Counsel

/s/ Terry L. Etter                      
Terry L. Etter (0067445)
Counsel of Record 

Amy Botschner O’Brien (0074423)
Assistant Consumers’ Counsel
Office of the Ohio Consumers’ Counsel

65 East State Street, 7th Floor

Columbus, Ohio 43215

Telephone [Etter]: (614) 466-7964 

Telephone [Botschner O’Brien]: (614) 466-9575

terry.etter@occ.ohio.gov 
amy.botschner.obrien@occ.ohio.gov
(willing to accept service by e-mail)
/s/ Miriam H. Sheline per authorization     

Miriam H. Sheline (0018333)
Counsel of Record
Michael Walters (0068921)
Pro Seniors, Inc.

7162 Reading Road, Suite 1150

Cincinnati, Ohio 45237

Telephone: (513) 458-5532
msheline@proseniors.org 
mwalters@proseniors.org
(willing to accept service by e-mail)
BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

	In the Matter of the Application of Duke Energy Ohio, Inc. for a Waiver of Ohio Adm. Code 4901:1-18-06(A)(2).
	)

)

)

)
	Case No. 19-187-EL-WVR





MEMORANDUM IN SUPPORT


I.
INTRODUCTION

This case is about the loss of consumer protections that include receiving in-person notice of disconnection on the day service is scheduled to be disconnected for nonpayment for Ohioans in Duke’s service territory.
  In-person notice affords residential consumers whose electric service is about to be disconnected one last opportunity to keep their utility service on by making a payment and/or payment arrangements.  It also provides the opportunity for the consumer to inform the utility of any serious health or safety issues that may be exacerbated by the disconnection of service.

In its Order in this case, the PUCO allowed Duke to sidestep this important consumer protection for residential customers for five years without further PUCO review.  The PUCO’s action is unjust and unreasonable.  The PUCO should modify the Order so that the matter will be reviewed in no more than two years.

II.
STANDARD OF REVIEW

Applications for rehearing are governed by R.C. 4903.10.  The statute allows that, within 30 days after issuance of a PUCO order, “any party who has entered an appearance in person or by counsel in the proceeding may apply for rehearing in respect to any matters determined in the proceeding.”  Consumer Parties are intervenors in this proceeding,
 and participated by filing comments and reply comments.
In considering an application for rehearing, R.C. 4903.10 provides that “the commission may grant and hold such rehearing on the matter specified in such application, if in its judgment sufficient reason therefor is made to appear.”  The statute also provides: “If, after such rehearing, the commission is of the opinion that the original order or any part thereof is in any respect unjust or unwarranted, or should be changed, the commission may abrogate or modify the same; otherwise such order shall be affirmed.”  As shown herein, the statutory standard to modify the Order is met here.

III.
DISCUSSION
A.
The Order is unjust, unreasonable, and unlawful because it allows Duke to avoid consumer protections in the disconnection rules for five years with no further PUCO review, contrary to (among other things) the state policy in R.C. 4928.02(L) for protecting at-risk populations.
R.C. 4933.122(A) prohibits disconnection of a residential customer’s electric service for nonpayment unless “[r]easonable prior notice is given to such consumer….”  In implementing this statute, the PUCO has determined that reasonable notice includes the requirement that an electric utility must make an attempt to notify the customer in person, at the customer’s residence:

On the day of disconnection of service, the utility company shall provide the customer with personal notice.  If the customer is not at home, the utility company shall provide personal notice to an adult consumer.  If neither the customer nor an adult consumer is at home, the utility company shall attach written notice to the premises in a conspicuous location prior to disconnecting service.
 
It is state policy to “Protect at-risk populations, including, but not limited to, when considering the implementation of any new advanced energy or renewable energy resource.”
  The language of the statute does not limit protection of at-risk populations to consideration of advanced or renewable energy.  One particular area where the PUCO should protect at-risk populations is in disconnection of electric service for nonpayment.  At-risk populations often have problems paying their phone bills, in addition to other utility bills, and thus might not have phone service to receive calls or texts.  Without adequate notice that their electric service is to be disconnected, consumers – especially at-risk consumers – could be subjected to tragic consequences, as was in the Pitzer case.

In-person notice is necessary because any other type of notice does not ensure that the customer actually receives the final notice to avoid disconnection of vital electric service.  As the PUCO previously stated, “Without personal notification, or the display of notice, it is possible that customers may be unaware of the pending disconnection, or may believe that the lack of service is the result of an outage.”
  Despite this finding in a previous case, in March 2017 the PUCO approved a two-year pilot program that eliminated this essential consumer protection for Duke’s residential customers who have advanced meters.
  The PUCO referred to the pilot as “the remote disconnection pilot….”

Under the Order in this case, Duke’s residential customers who have advanced meters will continue without this essential consumer protection for another five years.  Further, the Order does not provide for a formal PUCO review of Duke’s alternative to the PUCO’s in-person notification requirement before the five years is up.  Five years without a PUCO review is unjust and unreasonable.
For much of the past decade, Duke has disconnected a higher percentage of residential customers for nonpayment than other electric companies in Ohio.
  This coincided with Duke’s deployment of advanced meters, which make it easier to disconnect customers’ electric service.  Although Duke’s disconnection percentages have dropped in recent years, the alternative to the PUCO-required notice to residential customers with advanced meters is probably not the cause.  More likely, other factors contributed to the decline in the percentage of Duke residential customers who were disconnected for nonpayment.
  The PUCO should not make it even easier for Duke to disconnect residential customers’ electric service for the next five years without a formal review.
The PUCO should modify its Order.  Duke’s alternative to the PUCO’s requirements for notifying residential customers of impending disconnections for nonpayment should be formally reviewed no later than May 1, 2021.  Such a review will help safeguard residential consumers who have advanced meters on their homes from abuses by their electric utility.  It will also give the PUCO an opportunity to review the waiver in light of the audit in the Duke disconnection investigation, which is scheduled to take place by mid-2021.
 
IV.
CONCLUSION

Consumers have paid hundreds of millions of dollars for Duke’s smart grid.  The advanced meters installed during the smart grid project make it easier for Duke to disconnect customers’ electric service for nonpayment.  Electric service may now be disconnected by remote control rather than by sending Duke personnel to consumers’ homes.  Ironically, Duke’s customers have paid dearly for technology that could circumvent consumer protections found in the PUCO’s disconnection rules.
The PUCO’s decision to allow Duke to avoid consumer protections in the rules for five years without a formal review is unjust and unreasonable.  It is also unlawful because it does not protect at-risk populations, as required by R.C. 4928.02(L).  To protect residential consumers who have advanced meters on their homes, the PUCO should modify the Order and require a formal review of Duke’s alternative to the PUCO’s notification requirements by May 1, 2021.
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