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Introduction
[bookmark: _GoBack]As Industrial Energy Users-Ohio (“IEU-Ohio”) demonstrated in its Initial Comments and its Motion to Dismiss, Ohio Power Company’s (“AEP-Ohio”) July 8, 2014 Application (“Capacity Shopping Tax Application”) should be dismissed because the Public Utilities Commission of Ohio ("Commission") lacks jurisdiction to increase AEP-Ohio’s compensation for a wholesale generation-related service.  If the Commission does not dismiss the Application, Initial Comments filed by the Ohio Hospital Association (“OHA”), the Retail Electric Supply Association (“RESA”), and the Office of the Ohio Consumers' Counsel (“OCC”) correctly note that customers are at substantial risk of funding another windfall for AEP-Ohio.  Accordingly, if the Commission does not grant IEU-Ohio’s pending Motion to Dismiss, IEU-Ohio supports the recommendation of OHA to stay review of the Capacity Shopping Tax Application until the Supreme Court of Ohio ("Court") rules on the pending appeals.  If the Commission nonetheless moves forward at this time and authorizes AEP-Ohio to begin billing and collection of the Capacity Shopping Tax, IEU-Ohio supports the recommendations of RESA and OCC that the Commission authorize collection of the Capacity Shopping Tax subject to refund.
The Staff fails to address the jurisdictional limits on the Commission’s authority to increase the compensation of AEP-Ohio for a wholesale generation-related service
Through the Capacity Shopping Tax Application, AEP-Ohio seeks to recover deferred above-market revenue that AEP-Ohio claims it is authorized to bill and collect as a result of two prior unlawful decisions of the Commission.  AEP-Ohio anticipates that the amount it will defer will reach $445 million pursuant to these unlawful decisions.  
In its Initial Comments, the Commission Staff ("Staff") noted that it had “reviewed the Company’s application in order to verify that the Company properly reordered all applicable charges, collections and deferrals” and during this review had discovered “an immaterial error pertaining to the carrying charges applied by the Company.”[footnoteRef:1]  Upon AEP-Ohio’s agreement to modify the immaterial error, Staff found “the Company’s application to be reasonable and recommends the Commission adopt a final implementation plan as proposed in the Application.”[footnoteRef:2]  Staff’s implied position is that the Commission has jurisdiction to approve the Capacity Shopping Tax Application. [1:  Staff Initial Comments at 2.]  [2:  Id. at 3.] 

Staff’s implied position that the Commission has authority to increase AEP-Ohio’s compensation for a wholesale generation-related service is inconsistent with its position in its briefs in AEP-Ohio’s pending electric security plan (ESP”) case (Case Nos. 13-2385-EL-SSO, et al.) and Duke Energy Ohio Inc.’s (“Duke”) pending ESP case (Case Nos. 14-841-EL-SSO, et al.).  In these briefs, Staff argued that the Commission was preempted by the Federal Power Act from increasing the compensation for wholesale electric services of AEP-Ohio and Duke.[footnoteRef:3]  Staff correctly stated that the Commission was without jurisdiction to establish any generation-related rates outside of its authority in R.C. 4928.141 to 4928.144 (the Capacity Shopping Tax was authorized under R.C. Chapter 4905),[footnoteRef:4] and that the Commission was prohibited by R.C. 4928.02(H) from authorizing a non-bypassable generation-related charge to subsidize AEP-Ohio’s generation business.[footnoteRef:5]   [3:  In the Matter of the Application of Ohio Power Company for Authority to Establish a Standard Service Offer Pursuant to §4928.143, Revised Code, in the Form of an Electric Security Plan, Case Nos. 13-2385-EL-SSO, et al. Post-Hearing Brief Submitted by the Staff of the Public Utilities Commission of Ohio at 15-17 (July 23, 2014) (“Staff AEP Brief”); In the Matter of the Application of Duke Energy Ohio for Authority to Establish a Standard Service Offer Pursuant to §4928.143, Revised Code, in the Form of an Electric Security Plan, Accounting Modifications, and Tariffs for Generation Service, Case Nos. 14-841-EL-SSO, et al. Post-Hearing Brief Submitted by the Staff of the Public Utilities Commission of Ohio at 18-21 (Dec. 15, 2014) (“Staff Duke Brief”).]  [4:  Staff AEP Brief at 11; Staff Duke Brief at 15.]  [5:  Staff AEP Brief at 12-14; Staff Duke Brief at 15-16.] 

Although Staff’s arguments were related to AEP-Ohio’s proposed Purchase Power Adjustment (“PPA”) Rider and Duke’s proposed Price Stability Rider, they apply equally to AEP-Ohio’s request to implement a generation-related non-bypassable rider to collect the Capacity Shopping Tax.  As the Commission previously determined[footnoteRef:6] and has argued in briefs filed with the Court,[footnoteRef:7] the Capacity Shopping Tax relates to a wholesale electric service, capacity service, and it is undisputed that this service is generation-related.  IEU-Ohio’s Motion to Dismiss and Initial Comments further address the Commission’s lack of jurisdiction to approve the Capacity Shopping Tax Application on these grounds as well as others.  Because the Commission lacks jurisdiction, it should grant IEU-Ohio’s pending Motion to Dismiss. [6:  In the Matter of the Commission Review of the Capacity Shopping Charges of Ohio Power Company and Columbus Southern Power Company, Case No. 10-2929-EL-SSO, Opinion and Order at 13 (July 2, 2012).]  [7:  State of Ohio, ex rel. Industrial Energy Users-Ohio, v. Pub. Util. Comm’n of Ohio, Sup. Ct. Case No. 2014-1946, Motion to Dismiss Submitted on Behalf of Respondents, the Public Utilities Commission of Ohio, et al., at 10 (Dec. 2, 2014).] 

The Commission should dismiss the application or stay this proceeding until the Supreme Court acts on the pending appeals and the Commission completes its review of the potential double recovery of generation-related charges; If it grants authorization of the Capacity shopping Tax, it should impose consumer safeguards
Additionally, approval of the Capacity Shopping Tax Application would cause irreparable injury to retail customers if the Commission acts prematurely.  In its Initial Comments, the OHA identified the significant impact that the appeals related to the Capacity Shopping Tax could have regarding AEP-Ohio’s ability to recover the Capacity Shopping Tax.[footnoteRef:8]  Therefore, the OHA urges the Commission to either dismiss or defer ruling on the Capacity Shopping Tax Application until the Court has issued decisions in the appeals related to the Capacity Shopping Tax.[footnoteRef:9]  The ongoing audit of AEP-Ohio’s double-recovery of certain purchase power costs, as noted by RESA,[footnoteRef:10] also warrants a stay of this proceeding pending final resolution of the audit. [8:  In the Matter of the Application of Columbus Southern Power Company and Ohio Power Company for Authority to Establish a Standard Service Offer Pursuant to Section 4928.143, Revised Code, in the Form of an Electric Security Plan, Sup. Ct. Case No. 2013-0521; In the Matter of the Commission Review of the Capacity Charges of Ohio Power Company and Columbus Southern Power Company, Sup. Ct. Case Nos. 2013-0228 & 2012-2098.]  [9:  OHA Initial Comments at 2-3.]  [10:  RESA Initial Comments at 1-2, 6-7.] 

If the Commission, however, moves forward, it should do so subject to the recommendations of RESA and OCC that the Capacity Shopping Tax be subject to audit and future reconciliation so that customers are protected and the Commission can flow through the Court’s decisions and its own decision regarding the double-recovery audit.[footnoteRef:11] [11:  RESA Initial Comments at 1-2, 6-7; OCC Initial Comments at 15.] 

conclusion
In sum, the Commission lacks jurisdiction to approve the Capacity Shopping Tax Application under Ohio and federal law and therefore IEU-Ohio again urges the Commission to grant IEU-Ohio’s pending Motion to Dismiss.  If the Commission does not dismiss the Application, it should defer ruling on the Application until the Court issues decisions in the appeals related to the Capacity Shopping Tax and the Commission has resolved double-recovery issues outlined in the Initial Comments of RESA and OCC.  At a minimum, if the Commission proceeds and approves the Capacity Shopping Tax Application it should do so subject to reconciliation and refund to prevent another customer-funded windfall for AEP-Ohio.  
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CERTIFICATE OF SERVICE
In accordance with Rule 4901-1-05, Ohio Administrative Code, the PUCO's e-filing system will electronically serve notice of the filing of this document upon the following parties.  In addition, I hereby certify that a service copy of the foregoing Industrial Energy Users-Ohio’s Reply Comments was sent by, or on behalf of, the undersigned counsel for IEU-Ohio to the following parties of record this 16th day of December 2014, via electronic transmission. 
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