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COMMENTS REGARDING FIRSTENERGY’S PROPOSAL TO DELAY REDUCING CUSTOMER BILLS BY CONTINUING TO CHARGE CUSTOMERS FOR THE UNLAWFUL “DISTRIBUTION MODERNIZATION RIDER”
BY

THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL

The Office of the Ohio Consumers’ Counsel (“OCC”) respectfully requests that the Public Utilities Commission of Ohio (“PUCO”) protect FirstEnergy’s consumers by rejecting FirstEnergy’s proposal to delay reducing consumers’ electric bills in response to the Supreme Court of Ohio’s decision overturning the so-called Distribution Modernization Rider (“DMR”). Instead, the PUCO should order FirstEnergy to immediately set the charge to zero, consistent with the Court’s ruling that the PUCO “is instructed to immediately remove the DMR from the ESP.”
 In the alternative, at a bare minimum, the charge should be made subject to refund immediately.
On June 19, 2019, the Supreme Court of Ohio ruled that FirstEnergy’s Distribution Modernization Rider is unlawful.
 The Court stated that on remand, the PUCO “is instructed to immediately remove the DMR from the ESP.”
 On July 1, 2019, FirstEnergy filed a motion for reconsideration with the Court. That same day, FirstEnergy also filed proposed 

modifications to the DMR tariff sheets which would allow FirstEnergy to continue to collect these charges from consumers, without being subject to refund, until the reconsideration process is complete.

FirstEnergy proposed the following language be added to the tariffs: “This Rider is subject to refund only if the Supreme Court of Ohio denies the Company’s Motion for Reconsideration filed on July 1, 2019 in Consolidated Case Nos. 17-1444 & 17-1664, or issues a mandate instructing that Rider DMR be removed from the Company’s ESP. Any refund is limited to billings beginning on the date this update is approved by the Commission.”
 This language is woefully inadequate to protect consumers from paying even more money to FirstEnergy for charges the Court found to be unlawful. And the language serves to block any refund that could be made for charges collected during the next few months when the Court is reconsidering its ruling.  
As the Supreme Court noted in its opinion, customers are not entitled to any refund of already-paid DMR charges because the PUCO failed to include refund language in the tariff sheet.
 This is why, seven months ago in this case, OCC recommended that the Rider DMR tariffs be updated to include refund language, consistent with virtually all of FirstEnergy’s other rider tariffs.
 Inexplicably, the PUCO never ruled on OCC’s motion and did not adopt OCC’s recommendation for refund language. If it had, consumers would have gotten some of their money back when the Supreme Court ruled the charge was unlawful. .

FirstEnergy’s proposed language would allow FirstEnergy to continue charging customers millions of dollars under the DMR ($14 million per month) while its motion for reconsideration is pending, which could take months. And if the Court denies FirstEnergy’s motion for reconsideration—as it should—customers again will have no remedy for the additional charges levied upon them while the motion for reconsideration is pending. Consumers deserve better from their government.
There is no reason for FirstEnergy to be allowed to continue unlawfully charging customers under Rider DMR. The PUCO has the authority and responsibility to take expedient action to protect customers.  

Under R.C. 4905.04, the PUCO has the power to supervise and regulate public utilities, including the FirstEnergy utilities. Additionally, under this provision of the Revised Code, the PUCO may require all public utilities, including the FirstEnergy utilities, to furnish their products and services as required by the PUCO or by law. The PUCO also has general supervision over all utilities within its jurisdiction, including the extent to which the utilities are complying with laws and orders of the PUCO, insofar as any such matters relate to costs associated with providing electric service, under R.C. 4905.06. These provisions establish the general rules under which the PUCO operates and provide sufficient authority for the PUCO to order FirstEnergy to stop collecting the DMR.

The PUCO should exercise that authority to preclude FirstEnergy from charging customers under the DMR while the Court reconsiders its ruling. Doing so will prevent Ohioans from irreparable harm that will occur if FirstEnergy continues to collect the DMR during the reconsideration process and customers are deprived of being made whole as a result. The rider should be set to zero. If FirstEnergy prevails on its motion for reconsideration, the rider can be re-implemented at that time.
At the very least, there is no reason for the rider to continue without immediately providing that the charges be collected from consumers subject to refund. Making the rider subject to refund right now would adequately protect all parties. It allows FirstEnergy to continue collecting Rider DMR charges, which it will get to keep if the Supreme Court of Ohio rules in its favor on its motion for reconsideration. And it allows customers to be protected by getting their money back if the Court denies the motion for reconsideration and affirms its ruling that Rider DMR is illegal. The PUCO has taken a similar approach in the past, ruling that rates will be subject to refund following a remand from the Supreme Court of Ohio.

Unfortunately, Ohioans have already paid $442 million to FirstEnergy in charges that the Supreme Court of Ohio has found to be unlawful. Because of the unjust law prohibiting refunds, customers will never get that money back. The PUCO should not pile additional harm on customers by allowing FirstEnergy to continue charging customers under the DMR, again with no hope for a refund. While FirstEnergy’s motion for reconsideration is pending, Rider DMR should be set to zero, or, at a minimum, the tariffs should be made subject to refund immediately. Any other result would unreasonably harm customers.
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