BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO
	DAVID POOLE,
                                          Complainant,
           v.
OHIO EDISON COMPANY,

                                            Respondent.
	


Case No. 11-3875-EL-CSS



	MOTION TO DISMISS FOR FAILURE TO PROSECUTE OF THE 
OHIO EDISON COMPANY



Ohio Edison Company (the “Ohio Edison”) hereby moves to dismiss this case due to Complainant’s failure to prosecute this case in which a hearing is currently scheduled for April 26, 2012.  As discussed in the attached Memorandum in Support, Ohio Edison has attempted to settle this case with Complainant.  Indeed, Ohio Edison and Complainant, through counsel, had effectuated a settlement agreement but Complainant has consistently refused to consummate the final dismissal of this case.  Complainant has also refused to appear in Columbus for either a settlement conference or the hearing in this matter.  Most recently, Complainant has indicated that he will not attend the hearing currently scheduled for April 26, 2012.  It is apparent that Complainant has no desire to prosecute this case.  Consequently, the Commission should dismiss this case with prejudice.  


  

	DATED:  April 18, 2012


	Respectfully submitted,


  /s/ Carrie M. Dunn
Carrie M. Dunn (0076952)
FirstEnergy Service Company
76 South Main Street
Akron, Ohio 44308
Telephone:  (330) 761-2352
Facsimile:  (330) 384-3875
E-mail:  cdunn@firstenergycorp.com

ATTORNEY FOR RESPONDENT
OHIO EDISON COMPANY
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	MEMORANDUM IN SUPPORT OF the OHIO EDISON COMPANY’s motion to dismiss 



introduction
Complainant has shown no intention of prosecuting this case and has indicated that he will not attend a hearing in this case, currently scheduled for April 26, 2012.  Accordingly, this case should be dismissed with prejudice.
On June 23, 2011, Complainant filed his Complaint against Ohio Edison alleging that his February 2011 electric bill was higher than normal, and that the bill was in error as the residence was vacant.  Ohio Edison filed its answer on July 13, 2011 and denied Complainant’s allegations.  
On August 8, 2011, the Attorney Examiner scheduled a September 12, 2011 settlement conference at the Commission’s offices in Columbus.  On August 18, 2011, Complainant requested that the settlement conference be held via telephone.  Ohio Edison did not object to this request.  The parties participated in the conference but were unable to resolve matters.  Therefore, on November 2, 2011, the Attorney Examiner scheduled a December 13, 2011 hearing.
In the interim, counsel for Ohio Edison received communication from an attorney named Patricia Dougan from Community Legal Aid Services in Youngstown, Ohio.  Ms. Dougan indicated that she represented Complainant and wanted to discuss settlement of Complainant’s Complaint.  On December 6, 2011, the parties, through counsel, had settled the Complaint.  (See Email between Ms. Dougan and counsel for Ohio Edison, Carrie Dunn, attached as Exhibit 1.)  Ms. Dougan advised the Attorney Examiner of this fact and the hearing set for December 13, 2011 was cancelled.  (See Entry dated March 19, 2012 at ¶4.)
Despite the fact that the parties had settled the case, Ohio Edison has been unable to obtain a joint dismissal.  On January 18, 2012, Ms. Dougan advised counsel for Ohio Edison that she no longer represents Complainant.  (See Email between Ms. Dougan and counsel for Ohio Edison, Carrie Dunn, attached as Exhibit 2.)  Counsel for Ohio Edison attempted to finalize the settlement agreement directly with Complainant, but was unable to do so.  On February 21, 2012, Ohio Edison filed a motion to dismiss the complaint stating that it will credit Complainant’s account per the settlement agreement, that Ohio Edison considers the complaint to have been satisfied, and requested dismissal of the complaint with prejudice.  On March 6, 2012, Complainant responded to the motion to dismiss and stated that he will not give up his right of appeal.  In that correspondence Complainant indicated that he was “unable to attend a hearing in Columbus.”  
On March 19, 2012, the Attorney Examiner scheduled a hearing in this case for April 26, 2012.  On April 12, 2012, Complainant sent a letter to the Commission stating:
Since P.U.C.O, has already been told on multiple occasions, I am 80-years-old, partially disabled and poor. I am therefore unable to attend the hearing that is to be held in your building in Columbus, Ohio.

(See Letter, attached as Exhibit 3.)  Although Ohio Edison has attempted multiple times to resolve this case, Complainant has consistently refused to consummate the agreement he agreed to enter into on December 6, 2011.  Ohio Edison attempted to settle the case anyway and requested dismissal under Rule 4901-9-01(F), Ohio Administrative Code.  However, Complainant disputed that motion and it was denied.  Now, Complainant is refusing to attend a hearing in Columbus as is his duty as the Complainant in this case.  It is apparent that Complainant has no intention of prosecuting this case.  At this point, Ohio Edison has no choice but to seek a dismissal of this case for failure to prosecute.  
argument
A complainant has a duty to prosecute its case because, as is the case in all Commission complaint proceedings, the complainant has the burden of proving the allegations of the
complaint.  Grossman v. Public Util. Comm., 5 Ohio St. 2d 189 (1996).  The Commission thus routinely dismisses cases for want of prosecution where a complainant fails to obey an order from the Attorney Examiner or Commission.  See e.g. Petersen v. The Cleveland Elec. Illuminating Co., No. 03-832-EL-CSS, 2008 WL 2390292, Entry dated May 28, 2008 (dismissal for failure to proceeding with complaint); Greenwood v. Dayton Power & Light Company, No. 11-2519-EL-CSS, 2011 WL 5023542, Entry dated October 12, 2011 (dismissal for failure to appear at settlement conference); Morgan v. The Cleveland Elec. Illuminating Co., No. 10-1073-EL-CSS, 2011 WL  2599877, Entry dated June 22, 2011 (dismissal for failure to appear at settlement conference).
As discussed above, Complainant has indicated he will not attend a hearing in this matter.  Because Complainant has the burden of proving the allegations of his Complaint, this refusal indicates that he is not willing to prosecute this matter.  Moreover, Ohio Edison has repeatedly tried to resolve Complainant’s complaint, but Complainant refuses to do so.  Therefore, the Commission should dismiss this case with prejudice.  
conclusion
For the foregoing reasons, Ohio Edison respectfully requests that this case be dismissed with prejudice.
	

DATED:  April 18, 2012


	

Respectfully submitted,


 /s/ Carrie M. Dunn
Carrie M. Dunn (0076952)
FirstEnergy Service Company
76 South Main Street
Akron, Ohio 44308
Telephone:  (330) 761-2352
Facsimile:  (330) 384-3875
E-mail:  cdunn@firstenergycorp.com
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CERTIFICATE OF SERVICE

	I hereby certify that a copy of the foregoing was delivered to the following person by first 

class mail, postage prepaid, this 18th day of April, 2012.  

David Poole
2853 McGuffey Road
Youngstown, Ohio 

								__/s/ Carrie M. Dunn
								An Attorney For Respondent
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