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i.
INTRODUCTION

Orwell Natural Gas Company (“Orwell” or the “Utility”) has filed this complaint against Orwell-Trumbull Pipeline (“OTP”) maintaining that the special contract
 between Orwell and OTP was not the product of arms-length negotiation and resulted in unjust and unreasonable rates for Orwell’s GCR customers. This special contract also placed unreasonable limitations on the ability of Orwell to provide natural gas service to its Gas Cost Recovery (“GCR”) customers at just and reasonable rates.
 Concerns regarding whether transportation rates are too high and thus detrimental to customers, are of vital importance to Orwell’s residential customers who are entitled to rates that are just and reasonable. OCC has intervened on behalf of all the 7,500 residential utility customers of Orwell. The special contract should be voided, to protect consumers.
II.
Factual background

Orwell is a natural gas distribution company located in northeastern Ohio and is currently a wholly-owned subsidiary of Gas Natural, Inc. (“GNI”). Prior to being owned by GNI, Orwell was owned by Richard M. Osborne.
 Until 2014, GNI’s chairman and CEO was Richard M. Osborne. Since its construction, Orwell-Trumbull Pipeline, a natural gas pipeline in northeastern Ohio, has been majority-owned by Richard M. Osborne or his trust.
 In January of 2006, Orwell entered into a two-year special contract with Orwell-Trumbull Pipeline, which provided for interruptible natural gas transportation service.
 
In July of 2008, Orwell and OTP signed a new special contract for the interruptible transportation of natural gas across OTP’s system for a term of 15 years (“2008 Transportation Contract”).
 This new contract required that all of Orwell’s distribution system that could be served by OTP should be served exclusively by OTP, thus preventing Orwell from shopping for an alternative natural gas transportation service.
 In July of 2014, Richard M. Osborne resigned from his chairmanship and as CEO of GNI. He was replaced by his son, Gregory Osborne, as CEO of GNI.
 However, Richard M. Osborne continued to own Orwell-Trumbull Pipeline through the Richard M. Osborne Trust. 

From the inception of the 2006 transportation contract, Orwell regularly received bills from OTP for transportation services and paid those bills in a complete and timely manner. Unexpectedly, on September 12, 2014, Orwell received additional invoices from OTP for gas that was transported on certain two-inch gathering lines.
 Orwell subsequently filed the 14-1654-GA-CSS complaint at the PUCO.  In this complaint, Orwell alleged that prior payments from Orwell to OTP included the use of these two-inch gathering lines and it was a violation of that tariff and PUCO regulations to bill for gas transported across those lines.
 On March 31, 2015, Orwell filed an additional complaint against OTP stating that the 2008 Transportation Contract between Orwell and OTP was unjust and unreasonable. On the day of the evidentiary hearing, OTP withdrew the invoices for the gas transported on the two-inch gathering lines.

III.
STANDARD OF REVIEW
As a complaint proceeding before the PUCO under R.C. §4905.26, the Complainant bears the burden of proof.
 Therefore, the Complainant must prove by a preponderance of the evidence the allegations in its complaint.
 In this case Orwell must show by a preponderance of the evidence that the special contract with OTP was unjust, unreasonable, and should be voided by the PUCO.  Through the testimony filed, and at the evidentiary hearing, Orwell has met this burden, and provided sufficient support for the PUCO to void the 2008 Transportation Contract and set a Tariff rate. 
IV.
ARGUMENT

The transportation agreements that were signed between Orwell and OTP, while these entities were under common ownership, clearly benefited OTP in a manner that was detrimental to Orwell and its customers.  Additionally, the agreements required Orwell to rely solely on OTP for its natural gas transportation service for a large portion of its customers. These agreements were formed by individuals who made little to no distinction between Orwell and OTP,
 and there was no arm’s length bargaining when the agreements were signed. Furthermore, OTP’s claims that this is a valid contract and that the PUCO is not the proper forum for this dispute are contrary to Ohio law. 
A.
The PUCO is the proper forum to hear this case which affects Orwell’s customers.
OTP claims that the proper forum for determining these issues is the arbitration proceeding
, which is referenced in the arbitration clause in the 2008 Transportation Contract. However, that assertion is wrong. This case deals with a special contract that was initially approved by the PUCO under the PUCO’s jurisdiction. The original application for approval of the 2008 Transportation Contract was requested under R.C. §4905.31 for approval before the PUCO.
 This section of Ohio law specifically describes how, “Every such schedule or reasonable arrangement shall be under the supervision and regulation of the commission, and is subject to change, alteration or modification by the commission.” It is evident under the clear language of the statute, that the PUCO retains jurisdiction over these contracts regardless of the term of the contract. As the Ohio Supreme Court has acknowledged, “[t]here is no dispute that pursuant to R.C. §4905.31, the commission has authority to regulate, supervise, and modify special contracts.”
 The authority of the PUCO to hear this complaint and rule on it is grounded in both the precedent of the Supreme Court and the Revised Code. 
Furthermore, this case meets the Supreme Court’s two-pronged test for a determination of whether the PUCO has jurisdiction over an issue. This test requires that (1) the act being complained of is typically authorized by the utility and (2) the PUCO’s expertise must be necessary to resolve the issue.
 This case meets both prongs of the test. 
OTP filed the 2008 Transportation Contract with the PUCO seeking approval of the agreement between Orwell and OTP. This case deals with the transportation of natural gas and the terms and conditions of a special contract. These are matters that unequivocally are under the authority of the PUCO.

The next prong is also met because OTP is imposing unfair and unwarranted charges
 to Orwell and its customers. These charges are then passed on to Orwell’s GCR customers.
 Resolving this Complaint requires the interpretation of statutes, regulations, and tariffs that are wholly under the jurisdiction of the PUCO and its expertise regarding complex natural gas issues that arise in a contract between a natural gas distribution company and an intrastate natural gas pipeline. The PUCO has recently determined that when contractual issues involve service quality and PUCO regulations, the matters fall within the PUCO’s jurisdiction.
 Arbitration is not the proper forum to resolve this Complaint. Rather, the Complaint should be resolved by the PUCO, not only because of its expertise in such matters, but also under the law a complaint case  regarding a special contract is wholly under the authority of the PUCO. 
B.
The PUCO was not aware of the predatory nature of OTP’s contract with Orwell when the contract was filed with the PUCO.
OTP’s 2008 Transportation Contract with Orwell set an above-market rate for natural gas transportation service from an intrastate pipeline that was unjust and unreasonable.  The contract also prevented Orwell from soliciting bids from other pipelines to serve their customers. Furthermore, OTP failed to disclose to the PUCO the intertwined nature of the companies and the lack of arms-length bargaining. 
1. The 2008 Transportation Contract was not the result of an arm’s length negotiation between two separate entities, which resulted in an agreement harmful to consumers.
The 2008 Transportation Contract between Orwell and OTP was not the result of an arm’s length negotiation between two separate entities.  From its inception the contract 
was heavily biased in favor of OTP at the expense of Orwell’s GCR customers. Under §4905.35, no public utility may “subject any person, firm, corporation, or locality to any undue or unreasonable prejudice or disadvantage.”
 But, OTP subjected Orwell and Orwell’s GCR customers to undue prejudice simply because there was no differentiation at the time the 2008 Transportation Contract was signed between the management and leadership of OTP and Orwell. Consequently, Orwell’s GCR customers were subjected to unjust and unreasonable rates because the interests of Orwell as a distribution utility and a separate entity were not adequately represented. 
At the time the 2008 Transportation Contract was signed, OTP and Orwell were not operated independently of each other. In 2008, both of the Companies were under ownership of Richard Osborne.
 More importantly, both Tom Smith (who signed on behalf of Orwell) and Steven Rigo (who signed on behalf of OTP) reported directly to Richard Osborne.
 Furthermore, neither Mr. Smith nor Mr. Rigo acted in the sole interest of the party for whom they signed. This is evident by the fact that only six months prior to signing the 2008 Transportation Contract on behalf of Orwell, Mr. Smith had signed a contract with Lake Hospital Systems, Inc. as President of OTP.
 In fact, Tom Smith was president of OTP from 2004 to 2013, during which time he signed numerous agreements on behalf of Orwell, as its president.
 
Much like Mr. Smith, Mr. Rigo also signed agreements on behalf Orwell, as its executive vice president, while at the same time serving as executive vice president of OTP.
 It is also clear from depositions of other OTP employees that both Mr. Rigo and Mr. Smith did work for both Orwell and OTP and made little distinction between the two companies.
 After reviewing the contracts, and based on his experience with these companies, OCC witness Slone concluded that these individuals worked primarily for Richard Osborne and “any other distinction was secondary.”

This complete lack of any arm’s length separation between the two entities prevented Orwell’s customers’ interests from being adequately represented in any agreement between Orwell and OTP. Rather, Mr. Osborne and the management of both Orwell (Mr. Smith) and OTP (Mr. Rigo) viewed Orwell as a means to generate additional revenue for OTP at the expense of Orwell’s customers. 
2. The 2008 Transportation Contract resulted in unjust and unreasonable rates that were too high for Orwell’s GCR customers along with unconscionable restrictions on Orwell, and should be voided to protect consumers.
With no effective arm’s length negotiation, OTP was able to foist unreasonable and unjust rates upon Orwell and its GCR customers. The rates that Orwell was paying for gas transportation service were too high as unjust, unreasonable, and unduly discriminatory. 
Under the complaint procedures outlined in Ohio law, the complainant must show that “any rate” is “unjust, unreasonable.”
 Additionally, under the statutes governing public utilities (which include intrastate pipelines like OTP) requires that “no unjust and unreasonable charge be made or demanded.”
 Orwell has shown that OTP has taken advantage of Orwell and it customers and charged them unjust and unreasonable rates. For example, under the 2008 Transportation Contract, Orwell was paying a higher rate for a lower quality of service than it had been receiving under a previous transportation contract with an unaffiliated and unrelated entity -- Dominion East Ohio (“Dominion”).
 
Under the 2008 Transportation Contract, OTP was charging Orwell $0.95 per Mcf for interruptible service.
 This is nearly twice what other intrastate pipelines were charging Orwell for the same type of interruptible service.
 Furthermore, Orwell had previously contracted for firm service
 from Dominion for $0.92 per Mcf. As OCC witness Slone outlined in his testimony, OTP’s rates for Orwell were nearly double the comparable rates of other similarly situated pipelines in the area:
 
	Pipeline
	Transportation Charge
	Relationship to Utilities

	Cobra
	$0.50/Dth
	Formerly affiliated/related

	OTP
	$0.95/Mcf

	Formerly affiliated/related

	Spelman
	$0.50/Dth
	Affiliated

	North Coast
	$0.25/Dth
	Independent, no relationship


In addition to charging an unreasonably high rate for an interruptible service, the 2008 Transportation Contract also included an exclusivity clause that prevented Orwell from taking service from another pipeline, even if a lower rate were available.
 Moreover, Orwell, at its customers’ expense, was prevented from taking service from any other pipeline for 15 years.
 However, the 2008 Transportation Contract did not contain a similar restriction on OTP. Instead, OTP was free to stop serving Orwell if OTP no longer had the capacity to do so. In other words, OTP could choose to terminate the contract with Orwell or even interrupt gas transportation service to Orwell’s human needs GCR customers, if OTP contracted all of its firm capacity with other customers.

OTP has argued that the unjust and unreasonable rates imposed upon Orwell were necessary because OTP’s pipeline system had been built to serve Orwell.
 However, these claims do not stand up to scrutiny. Portions of OTP had in fact been built to serve Great Plains Exploration (Richard Osborne’s gas exploration company) and John D. Oil & Gas Marketing (Richard Osborne’s gas marketing company).
 In fact, OTP keeps the two-inch gathering lines at a pressure of 200 lbs. to allow production wells to flow onto the system.
 OTP was simply using Orwell and its customers as a guaranteed collection mechanism to obtain additional unwarranted profits from Orwell’s GCR customers.
Through the 2008 Transportation Contract, OTP had required Orwell and its customers to pay a higher rate for gas transportation service than other similarly situated pipelines.  The contract also prevented Orwell from going anywhere else for alternative 
transportation service. This placed a burden on consumers, and resulted in Orwell’s GCR customers paying nearly $1.5 million more than they otherwise should have paid.
  These provisions created an unjust and unreasonable agreement that should be voided by the PUCO. 
3. The Application for approval of the 2008 Transportation Contract misrepresented the nature of the relationship between Orwell and OTP to the PUCO and lacked the transparency necessary to protect consumers.
Not only was the PUCO unaware of the unjust and unreasonable nature of the special contract that was signed by Orwell and OTP’s leadership, but when OTP filed to approve the 2008 Transportation Contract, it misled the PUCO with regards to the true corporate structure of both utilities. It did so by not fully disclosing the nature of its relationship with Orwell.

This non-disclosure was in direct violation of the rules for natural gas pipeline contracts that were promulgated by the PUCO. These rules required that applications for the approval of natural gas transportation agreements set forth “[t]he nature and extent of any interest which each party to the arrangement holds in any other party to the arrangement.”

In the original application for the approval of the special contract, OTP failed to inform the PUCO regarding the nature of the future relationship between Orwell and OTP. It was asserted in the Application to the PUCO that, while Orwell and OTP were 
currently under common ownership, that relationship would be altered by the sale of Orwell to Energy West, Inc. (later to become GNI). However, the Application failed to mention that very little of the corporate structure would change because Richard Osborne, who owned both Orwell and OTP, would still control Orwell as the Chairman and CEO of Energy West, Inc.
 Thus, through footnote 1, OTP and Orwell misdirected the PUCO as to the true nature of the corporate structure that would govern Orwell.
 
In fact, it was only during the 2010 GCR audit that the Staff of the PUCO even became aware of the convoluted corporate structure of OTP and Orwell.
 OTP had not previously disclosed to the PUCO Staff that Mr. Rigo and Mr. Smith were both doing work for both companies and at the same time both individuals were directly reporting to the same person -- Mr. Richard Osborne.
 Neither company maintained any sort of corporate separation between Orwell and OTP.
 Furthermore, Staff witness Sarver testified that the Staff of the PUCO was not made aware that, by approving the contract, Orwell would also be eliminating firm service from Dominion East Ohio Gas in favor of a more expensive rate with OTP for interruptible service.
 Staff had viewed OTP as Orwell’s sole source of supply and had been unaware that there was a physical disconnect between Orwell and Dominion.

From the testimony provided, the Staff of the PUCO and by extension the PUCO were unaware of certain key details regarding the nature of these contracts. This was because OTP failed to disclose certain details to the PUCO, and misdirected the Staff regarding the nature of its corporate structure.
 As was acknowledged by the Staff, the significant issues with the corporate structure of the companies that came to light in subsequent GCR cases had not before been revealed to the Staff.
 OTP’s deliberate and material omissions resulted in the approval of a transportation agreement that was unjust, unreasonable, and unduly burdensome for Orwell’s GCR customers. Therefore, to protect Orwell’s customers, the PUCO should exercise its continuing jurisdiction and void this contract. 
V.
RECOMMENDATIONS 
A.
The PUCO should void the contract and set a rate under the tariff for OTP to serve Orwell.
From the evidence outlined above, OTP has unjustly taken advantage of Orwell and charged it an unjust and unreasonable rate for the transportation of natural gas.  Orwell in turn, flowed through that unreasonable rate to its jurisdictional customers, including residential customers in Ohio. 
Furthermore, the original formation and approval of the special contract is shown to have serious deficiencies. Specifically, these include the lack of an arm’s length negotiation between separate entities and misdirecting the PUCO as to the nature of the relationship between the parties. These deficiencies resulted in an unjust and unreasonable rate that enriched OTP at the cost of Orwell’s GCR customers. As result of these deficiencies, the PUCO should void the special contract and set a tariff rate. 

OCC witness Slone has determined that $0.50 per Mcf is a more appropriate rate for transportation that is in line with what OTP charges other customers and what Orwell pays other pipelines.
 Therefore, OCC recommends that the PUCO require OTP to adopt a $0.50 per Mcf tariff rate for Orwell, the savings from which would be passed on to Orwell’s customers. 
  B.
The PUCO has the authority to award a refund to consumers, and should do so in this case.
As a result of the unjust and unreasonable rates paid by Orwell’s GCR customers, they were overcharged by $1,524,586 for the period of July 2008 through May 2015. The PUCO has the authority to issue a refund to Orwell, and it should exercise that authority to require OTP to issue a refund to Orwell and its customers. While the PUCO does not award monetary damages in cases that ascertain liabilities as to contract and property rights,
 this case does not deal with contract or property rights. It deals with specific violations of the Ohio Revised Code dealing with public utilities’ special contracts and just and reasonable rates. The PUCO has, in previous cases, asserted its authority to issue refunds to consumers regarding improperly and unlawfully charged rates by public utilities.
 

The PUCO uses three criteria to determine whether a case is appropriate for refund: “the criteria for refunds have been that the wronged customers be identifiable, that the amount of the improper charges be readily ascertainable, and that the circumstances be such as to preclude the likelihood that an individual would pursue his remedy in a court of law.”
 These three criteria are met by the case at hand. The wronged customers are easily identifiable as the GCR customers of Orwell and Brainard Natural Gas companies. The improper charges to Orwell and its customers are readily ascertainable as they have been calculated by OCC witness Slone in his testimony in the evidentiary hearing.
 For the final criterion, the best possible forum for Orwell to pursue its remedy is at the PUCO, as it deals with the repricing of natural gas transportation agreements and is an issue that is wholly within the expertise and experience of the PUCO. OTP is an intrastate pipeline company, and a public utility under Ohio law, and as a result wholly under the jurisdiction of the PUCO.

Through his testimony OCC witness Slone calculated the appropriate refund amounts that should be passed on to Orwell’s GCR customers by OTP. If the special contract had been priced at a more appropriate $0.50 per Mcf, then Orwell’s customers would have paid $1,524,586 less and Brainard’s customers would have paid $12,205 less than was actually paid.
 The OCC recommends that the PUCO order OTP to issue a refund to Orwell in that amount plus reasonable interest
 so Orwell can pass on that money to its GCR customers. Under the PUCO’s order in Orwell’s latest Gas Cost Recovery Case, Orwell would be required to pass through a portion of the refund it receives to its customers.

In addition to the refunds requested above, OTP should have civil forfeiture penalties and treble damages assessed against them for their multiple violations of the Ohio Revised code and PUCO orders.
 The PUCO should impose a penalty of $10,000 for each year this contract was in place (7 years) resulting in a civil forfeiture fee of $70,000. Furthermore, in the event the PUCO specifically finds (as it should) that Orwell’s customers have been provided inadequate service under R.C. §4905.22, then OTP should be subject to a civil action wherein a remedy of  treble damages may be sought for the injury to Orwell and its customers that resulted from the OTP’s actions.

C.
The PUCO should further investigate the activities of OTP.
From the mysterious invoices regarding the two-inch gathering lines
 to the predatory contracts,
 this case reveals a history of management problems in the operations of Orwell-Trumbull Pipeline Company. Furthermore, there has been additional analysis by OCC witness Slone on the issue of unaccounted-for gas (often known as shrink rate). This analysis reveals that the shrink rate retained by OTP (3.7%) in its invoices to Orwell is significantly higher than that reported by other gas companies in Ohio, which are usually below 2%.
 
Moreover, the 2008 Transportation Contract never set a shrink rate; it lists it as TBD.
 These higher shrink rates may have harmed GCR customers, however, it is impossible to know without further investigation. As a result of these discrepancies, the PUCO should take further steps to review the shrink rate of OTP to determine whether it is appropriate. Additionally, in light of the nature of OTP’s actions, the PUCO should open a Commission-Ordered Investigation (“COI”) into the management practices and policies of OTP and Cobra pipeline that are controlled by Richard Osborne.
VI.
CONCLUSION

Through its 2008 Transportation Contract and under the cover of a special contract, OTP took advantage of its management of Orwell and its customers to engage in an unjust and unreasonable arrangement. This arrangement forced Orwell GCR customers to pay excess costs for gas transportation which inured to the benefit of OTP.  The PUCO should void this contract, set a tariff rate of $0.50 per Mcf for OTP, refund the overcharges to GCR customers and take steps to further investigate the management and practices of OTP. 
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