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MEMORANDUM CONTRA COLUMBIA GAS OF OHIO, INC.

MOTION TO STAY DISCOVERY

BY

THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL

I.
INTRODUCTION AND SUMMARY

The Office of the Ohio Consumers’ Counsel (“OCC”), on behalf of residential natural gas customers, submits this Memorandum Contra
 the Columbia Gas of Ohio, Inc. (“Columbia” or “the Company”) Motion to Stay Discovery, filed on December 19, 2011 (“Columbia Motion”).  Columbia is a natural gas Company under the jurisdiction of the Public Utilities Commission of Ohio (“Commission” or “PUCO”), and has filed the above-captioned cases to seek deferral of $5.48 million
 from Ohio customers.

Pursuant to Ohio Admin. Code 4901-1-12(A) and 4901-1-14, Columbia claims that discovery is premature.  It is requesting a stay until the Commission determines whether to conduct further proceedings in this matter.  

The Columbia Motion is deficient and the Commission should deny the Motion and require Columbia to respond to the pending OCC discovery.

II.
BACKGROUND

Columbia filed its Application for a Capital Expenditure Program in this case on October 3, 2011.  The OCC filed a Motion to Intervene on October 12, 2011.  Columbia did not file in opposition to the OCC Intervention.  On October 21, 2011, OCC served a first set of discovery on Columbia.  The discovery was necessary because of the absolute lack of information, explanation and supporting documentation in Columbia’s Application.  Columbia responded to that first set of discovery on November 10, November 15 and November 17, 2011.
  In responding to that first set of discovery, the Company raised no objection regarding the lack of a procedural schedule or the lack of an established evidentiary hearing date.  

On November 28, 2011, OCC served a second follow-up set of discovery on Columbia.  It was only after this second set of discovery was served that Columbia raised issues with OCC’s right to discovery.  

II. ARGUMENT

Columbia asked the PUCO to stay discovery because the Commission has not yet established a procedural schedule in this case, and therefore, Columbia argues it should not be required to respond to OCC’s discovery requests.
  Columbia is mistaken.  No such requirement exists in the PUCO’s discovery rules.  In fact, under the PUCO’s rule, “discovery may begin immediately after a proceeding is commenced….”
  Ohio Admin. Code 4901-1-17(B) provides that the filing of a motion to intervene qualifies for purposes of being a party to conduct discovery.
OCC’s right to discovery is assured by law, rule and Supreme Court precedent.
  OCC is entitled to timely and complete responses to its discovery inquiries.  R.C. 4903.082 provides that “[a]ll parties and intervenors shall be granted ample rights of discovery.”  Therefore, the Commission should deny Columbia’s’ Motion and instruct Columbia to respond to OCC’s discovery.
In an appeal on the issue of discovery, the Supreme Court of Ohio ruled that the PUCO erred in its decision to deny an OCC Motion to Compel.
  The Court held that the Commission’s discovery rule is similar to Civ. R. 26(B)(1), which governs the scope of discovery in civil cases. Civ. R. 26(B) has been liberally construed to allow for broad discovery of any unprivileged matter relevant to the subject matter of the pending proceeding.  The Court based its decision on Ohio Adm. Code 4901-1-16, Civ. R. 26(B)(1), and R.C. 4903.082 which states “[a]ll parties and intervenors shall be granted ample rights of discovery.”
  Finally, the Court decided that the Commission abused its discretion when it denied OCC discovery.  Therefore, the Commission should not deny OCC its discovery rights in this proceeding.

Columbia asserts certain Commission precedent in an unreasonable attempt to escape its obligations to respond to OCC’s discovery.
  Columbia looks to Case No. 08-1229-GA-COI and the Duke Energy Holding Corp. and Cinergy Corp. Merger Case (Case No. 05-732-GA-MER) as precedent supporting its argument.
  However, in making its argument, Columbia failed to note that the Commission did not issue any Entry in either case that acknowledged the Columbia assertion that OCC has no right to discovery.  


Columbia’s reliance on the Merger case as precedent also ignores the fact that in a merger case the Commission’s jurisdiction is significantly limited.
  There is no jurisdictional issue in this case.  Here Columbia is requesting authority to implement a significant Capital Expenditure Program -- based on an Application that is woefully lacking in any supporting detail or information.  

The OCC is entitled to discovery within the scope provided by the Commission’s rules: “[A]ny party to a commission proceeding may obtain discovery of any matter, not privileged, which is relevant to the subject matter of the proceeding.
”  Columbia initially acknowledged OCC’s right to discovery by responding to the first set of OCC discovery which was served on Columbia on October 21, 2011.  Columbia responded to that discovery by e-mail served on OCC on November 10, 15 and 17, 2011.  Columbia only elected to challenge OCC’s rights after the OCC served a second, follow-up set of discovery on the Company on November 28, 2011.  Columbia failed to mention that it had responded to OCC’s first set of discovery in its Motion, a factor that cannot be ignored.  Columbia cannot determine unilaterally what does or does not constitute a proceeding where it is obligated to respond to discovery.  More importantly, Columbia cannot unilaterally decide that a proceeding does not require discovery once the discovery process has begun.  

Discovery is a necessary part of the analysis that OCC must undertake in order to evaluate the Company’s Application for a Capital expenditure program, especially because of the lack of information, explanation or supporting data in the Application.  Discovery is a very important part of the PUCO’s regulatory process, including in this case where discovery is needed to ascertain facts related to a proposal to charge customers for $5.48 million based on an application that is short of justification.  Rather than Stay discovery, the Commission should order Columbia to respond to OCC’s second set of discovery and provide immediate responses to OCC’s interrogatories and the requests for production of documents.

III. CONCLUSION

OCC is properly conducting discovery pursuant to the Commission’s expectation for discovery to be “completed as expeditiously as possible.”
  Contrary to Ohio law, PUCO rule and Ohio Supreme Court precedent, Columbia has sought to impair the discovery rights that OCC is exercising on behalf of Ohio residential consumers.  The Commission should deny Columbia’s Motion to Stay Discovery.
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