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REPLY MEMORANDUM 

BY

THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL

On November 26, 2008, CenturyTel and Embarq filed the above-captioned application, seeking authority from the Public Utilities Commission of Ohio (“Commission” or “PUCO”) for a transfer of control of the Ohio operations of United Telephone Company of Ohio and United Telephone Company of Indiana, Inc. from Embarq Communications to CenturyTel, Inc.
  On December 5, 2008, the Office of the Ohio Consumers’ Counsel (“OCC”), on behalf of residential telephone consumers, moved to intervene in the proceeding, moved to suspend the automatic approval of the application,
 and moved the Commission to hold a hearing on the Joint Application.

On December 10, 2008, the Joint Applicants filed a Memorandum Contra, opposing all three of OCC’s motions.  OCC hereby provides this Reply Memorandum,
 demonstrating that Joint Applicants’ arguments are unavailing.  For the reasons set forth in OCC’s Motions and here, OCC’s Motions should be granted.

I. OCC’S MOTION TO INTERVENE SHOULD BE GRANTED.

The Joint Applicants base their opposition to OCC’s intervention on a mischaracterization of the Ohio General Assembly’s standard for intervention in R.C. 4903.221.  The Joint Applicants claim that a movant to intervene must “prove that they ‘may be adversely affected’ by the proceeding.”
  The Joint Applicants then restate the premise of their application, that “[t]his change in ownership of the holding company for the Ohio operating company will not adversely affect any Ohio residential customers.”
  

The Joint Applicants would have the PUCO fall into the same sort of error that led to a finding by the Supreme Court of Ohio that the PUCO had abused its discretion in denying OCC’s intervention in electric cases.
  The Joint Applicants want the PUCO to establish a narrow standard with a high hurdle for intervention.  The Joint Applicants would have the PUCO engraft onto R.C. 4903.221 and Ohio Adm. Code 4901-1-11 a standard where the movant to intervene must “prove,” at the outset of the case, the adverse affect on consumers that is bound-up with the ultimate decision the PUCO must render under R.C. 4903.09.  

But the Court rejected efforts to narrow intervention and ruled that intervention should be “liberally allowed.”
  The Court also stated that the PUCO’s intervention rule “is very similar to Civ.R. 24 … which “is generally liberally construed in favor of intervention.’”
  And the Court reached this conclusion in favor of liberally allowing intervention “whether or not a hearing is held….”

In this case there are hundreds of thousands of residential telephone consumers served by the Joint Applicants.  The Joint Applicants’ services include basic local exchange service, a vital service providing a communications link for everything from consumer convenience to emergency help.  When the applications contemplated by the General Assembly are filed to change the ownership of the utility providing this vital service, there should be an open, transparent process where all sides—and not just the public utility side—have equal footing and are heard by the public’s government at the PUCO.  This open PUCO process is set forth in R.C. 4901.12, and the participation of parties in the process other than just the utilities is set forth in R.C. 4903.221.   The very fact the General Assembly enacted laws that require these companies to file an application for PUCO approval of their merger—instead of allowing utility mergers without PUCO oversight—is proof (to use the Joint Applicants’ word) that consumers may be adversely affected by such a merger.  

The Joint Applicants also claim that the Commission should follow its ruling denying OCC’s intervention in the case where the Embarq Ohio telephone companies were separated from Sprint Nextel.
  Notably, the PUCO’s ruling in the Embarq spin-off case (Case No. 05-1040-TP-ACO) preceded the Supreme Court’s interpretation of R.C. 4903.221 in the 2006 Ohio Consumers’ Counsel case cited above.  The Supreme Court’s later ruling is controlling over the precedent that the Joint Applicants cited, and OCC should be granted intervention under the Court’s precedent.

Joint Applicants assert that their application is brought pursuant to R.C. 4905.402.
  That statute states that the Commission cannot approve a change in control unless the change promotes the public convenience.  As just one example, if the merger does not promote the public convenience by providing benefits to residential customers, then residential customers will be adversely affected, compared to where they would be if the merger did provide such benefits.  There are a myriad of ways that residential consumers could be adversely affected by this merger, which need to be explored through discovery and a hearing.  This simple logic appears to have escaped the Joint Applicants.

Notably, the Joint Applicants also argue that there need not be benefits to residential customers from the merger.
  Nonetheless, they also assert that there will be benefits to residential customers.
  Those benefits will, according to Joint Applicants, come because “the Embarq operating entities will become part of a larger and financially stronger corporate organization.”
  Yet every merger, by definition, yields a larger organization.  If this were the only issue, there would be no need for the statute.  In this particular situation, a small company is swallowing a much larger company.
  Such a strategy carries risk, not only for the Ohio customers of Embarq, but for the Ohio customers of CenturyTel as well.
  

If it were clear that there would be harms to consumers from this change in control, OCC would have immediately opposed it.  But the intervention statute allows intervention if the interests of the residential customers that OCC represents “may” be adversely affected.  That is why OCC intervened, asked for a suspension of automatic approval, and asked for a hearing, in order that it can be demonstrated that the merger will indeed promote the public convenience as required by the statute.
 

Again, if the merger here does not adequately promote the public convenience, residential customers “may” be adversely affected, which is all the statute requires.  OCC’s Motion to Intervene should be granted. 

II. OCC’S MOTION FOR SUSPENSION SHOULD BE GRANTED.

Under R.C. 4905.402, the statute that Joint Applicants say applies,
 if the Commission fails to issue an order within 30 days of the filing, their application will be granted by operation of law.  In order to allow time to adequately investigate the transaction, OCC requested that the Commission suspend the Application, as the Commission has done with many applications under R.C. 4905.402, including the Embarq spin-off case cited by Joint Applicants.

As just one example of the need for additional time, as noted above, OCC served discovery on Joint Applicants contemporaneously with filing the motion to intervene -- six business days after the Application was filed.  Joint Applicant’s responses are due just four days before the automatic approval date, which scarcely allows time for adequate review.
  

Joint Applicants assert that “there’s no need for suspension because the Joint Application and the testimony submitted with it show that the merger meets the requirements of Ohio Rev. Code § 4905.402.”
  This sort of “trust us” attitude should not be countenanced.
  Joint Applicants also fault OCC for not “articulat[ing] a single specific reason why the merger will not promote the public convenience.”
  This attempt to shift the burdens of coming forward and persuasion onto OCC -- in motions filed six business days after the filing of the application -- also should not be countenanced.
   

Contrary to the Joint Applicants’ initiative to eliminate a public process and participation in this case, R.C. 4903.082 allows for ample discovery and Ohio Adm. Code 4901-1-16 provides for preparation of case positions through discovery.  OCC is following the statutory and procedural scheme for representing consumers and advocating on their behalf to the PUCO.  The PUCO should encourage such balance in the cases it hears, including in this case.

OCC’s motion for suspension should be granted; the Application should not be allowed to be granted by operation of law.  

III.
THE COMMISSION SHOULD HOLD A HEARING ON THE APPLICATION
OCC asserted that a hearing was required in this proceeding because R.C. 4905.49 requires one.
  This was based on this merger being between “telephone companies,” defined in R.C. 4905.03(A)(2) as those “engaged in the business of transmitting telephonic messages to, from, through or in this state….”  As holding companies, CenturyTel and Embarq clearly are engaged in, as a part of their business, the transmission of telephonic messages in Ohio.  Joint Applicants state that “no telephone companies are being consolidated in this transaction.”
  This, in effect, denies that their holding companies are telephone companies.  Although it may be true that neither CenturyTel (the holding company) nor Embarq (the holding company) itself transmits messages, subsidiaries of each do so, and that makes both CenturyTel and Embarq “engaged in the business,” as demonstrated by their corporate home pages.
 

Joint Applicants cite a forty-year-old case as authority for the inapplicability of R.C. 4905.49.
  The Ohio Supreme Court’s holding that the application in that case was “patently different than the type indicated in § 4905.49”
 cannot be stretched to Joint Applicant’s conclusion that “[t]hat statute does not apply to transactions involving changes of control at the holding company level,”
 especially given that the Court’s rationale was not revealed.  

In any event, the significant difference between R.C. 4905.49 -- under which OCC argues this proceeding should be considered -- and R.C. 4905.402 -- which Joint Applicants say applies -- is that the former statute requires a hearing and the latter makes holding a hearing discretionary.
  Joint Applicant’s arguments against a hearing are, in effect, the same “trust us” arguments they raised against OCC’s intervention and against suspension.  The Commission should hold a hearing here.  

IV.
CONCLUSION

For the reasons set forth in OCC’s motions and here, the Motion to Intervene, the Motion for Suspension, and the Motion for Hearing should be granted.
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� OCC also issued discovery to CenturyTel and Embarq contemporaneously with service of the Motions. 
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