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The Office of the Ohio Consumers’ Counsel (“OCC”) moves to intervene where Toshi CMC, LLC (“Toshi” or “Applicant”) is asking for approval to participate in a pilot program that could decrease the transmission costs it pays, yet could potentially shift those transmission costs to other consumers, including residential consumers.  The pilot program was approved by the PUCO four years ago in FirstEnergy Utilities last electric security proceeding (Case No. 14-1297-EL-SSO).The program was established with limited participants which did not include Toshi. Under the pilot, participants obtain  transmission service on their own, instead of paying the transmission rider rates under the Utilities’ tariffs. 
Generally, utilities seek to collect the revenues they lose from one customer by collecting charges (subsidies) from other consumers. It can  be expected that exempting the Applicant from paying Rider NMB would result in other FirstEnergy consumers (including residential consumers) paying more.  The potential for other consumers to subsidize other consumers’ rates  is a typical issue in these circumstances. Indeed, in creating the pilot program, the PUCO recognized the need to address cost shifting (higher charges) to other consumers, as we discuss below.

OCC is filing on behalf of the 1.9 million residential utility consumers of FirstEnergy who may be adversely affected by cost shifting associated with Applicant participating in the limited pilot program and being exempted from Rider NMB.
 The reasons the PUCO should grant OCC’s motion are further set forth in the attached memorandum in support.

OCC also submits below its objections to this application, per the PUCO’s rule.
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MEMORANDUM IN SUPPORT OF INTERVENTION
AND

OBJECTIONS
I.
INTERVENTION

Under the Applicant’s proposal, it would no longer pay charges to FirstEnergy for its Non-Market-Based Services Rider. If this application is approved by the PUCO, any cost savings  to the Applicant from this proposal (reductions to these charges) could be shifted and charged to other consumers by FirstEnergy, potentially increasing  charges to residential consumers.

OCC has authority under law to represent the interests of the 1.9 million residential utility consumers of FirstEnergy, per R.C. Chapter 4911. 

R.C. 4903.221 provides, in part, that any person “who may be adversely affected” by a PUCO proceeding is entitled to seek intervention in that proceeding. The interests of Ohio’s residential consumers may be “adversely affected” by this case. That is especially so if the consumers were unrepresented in a proceeding where they could pay increased charges as a result of Applicant’s reasonable arrangement for an exemption from Rider NMB. Thus, this element of the intervention standard in R.C. 4903.221 is satisfied. 

R.C. 4903.221(B) requires the PUCO to consider the following criteria in ruling on motions to intervene:

(1)
The nature and extent of the prospective intervenor’s interest;

(2)
The legal position advanced by the prospective intervenor and its probable relation to the merits of the case;

(3)
Whether the intervention by the prospective intervenor will unduly prolong or delay the proceedings; 

(4)
Whether the prospective intervenor will significantly contribute to full development and equitable resolution of the factual issues.

First, the nature and extent of OCC’s interest is representing the residential consumers of FirstEnergy in this case involving a proposed reasonable arrangement. This reasonable arrangement could result in increased charges to the residential consumers. This interest is different from that of any other party and especially different from that of the utility whose advocacy includes the financial interest of stockholders.

Second, OCC’s advocacy for residential consumers will include, among other things, advancing the concern about residential consumers being charged by utilities to subsidize reasonable arrangements for commercial and industrial customers. OCC’s position is therefore directly related to the merits of this case, which is pending before the PUCO, the authority with regulatory control of public utilities’ rates and service quality in Ohio. 

Third, OCC’s intervention will not unduly prolong or delay the proceedings. Intervention for OCC, with its longstanding expertise and experience in PUCO proceedings, will duly allow for the efficient processing of the case with consideration of the public interest.

Fourth, OCC’s intervention will significantly contribute to full development and equitable resolution of the factual issues. OCC will obtain and develop information that the PUCO should consider for equitably and lawfully deciding the case in the public interest. 

OCC also satisfies the intervention criteria in the Ohio Administrative Code (which are subordinate to the criteria that OCC satisfies in the Ohio Revised Code). To intervene, a party should have a “real and substantial interest” according to Ohio Adm. Code 4901-1-11(A)(2). As the advocate for residential utility consumers, OCC has a very real and substantial interest in this case where residential consumers’ charges for utility service could increase as a result of the Applicant’s proposal.

In addition, OCC meets the criteria of Ohio Adm. Code 4901-1-11(B)(1)-(4). These criteria mirror the statutory criteria in R.C. 4903.221(B), which OCC already has addressed, and which OCC satisfies.

Ohio Adm. Code 4901-1-11(B)(5) states that the PUCO shall consider “The extent to which the person’s interest is represented by existing parties.” While OCC does not concede the lawfulness of this criterion, OCC satisfies this criterion in that it uniquely has been designated as the state representative of the interests of Ohio’s residential utility consumers. That interest is different from, and not represented by, any other entity in Ohio.

Moreover, the Supreme Court of Ohio (“Court”) confirmed OCC’s right to intervene in PUCO proceedings, in deciding two appeals in which OCC claimed the PUCO erred by denying its interventions. The Court found that the PUCO abused its discretion in denying OCC’s interventions and that OCC should have been granted intervention in both proceedings.
  

OCC meets the criteria set forth in R.C. 4903.221, Ohio Adm. Code 4901-1-11, and the precedent established by the Supreme Court of Ohio for intervention. On behalf of Ohio residential consumers, the PUCO should grant OCC’s Motion to Intervene.

II.
OBJECTIONS

A.
Background on Rider NMB Pilot.
Consumers pay for certain transmission costs through FirstEnergy’s Rider NMB.
 In FirstEnergy’s most recent electric security plan (“ESP”) case, the PUCO approved a Rider NMB pilot program.
 Under the pilot, certain large nonresidential customers (limited to Material Science Corporation, Nucor Steel Marion, Inc., and members of Industrial Energy Users-Ohio and Ohio Energy Group
) are exempted from paying for Rider NMB and instead obtain transmission service on their own.

According to FirstEnergy, the purpose of the pilot program was for FirstEnergy “to study the administrative burden and costs of allowing customers the option to have their energy marketer pay Rider NMB charges, as well as whether such a program would result in benefits to both participating and non-participating customers.”
 The PUCO similarly described the pilot as providing an “opportunity to determine if industrial customers can obtain substantial savings by obtaining certain transmission services outside of Rider NMB without imposing significant costs on other customers.”

Because the Rider NMB Pilot is a pilot program, it is intended to be studied and used as a learning experience for regulatory policymaking. Accordingly, the PUCO directed FirstEnergy and the PUCO Staff “to continuously review the actual results of the Rider NMB pilot program and periodically report their findings to the Commission.”
 The PUCO further ordered that such review “should include, at a minimum: whether there is an aggregate savings in transmission costs for all of the Companies’ customers, whether and how much in transmission costs are being shifted to customers not participating in the pilot program, whether the benefits of the pilot program outweigh any costs, and whether Rider NMB results in an overall cost savings to customers.”

Ultimately, the PUCO has determined the ordered review of the Rider NMB Pilot “is necessary for the Commission to determine whether Rider NMB should be continued with the ability for customers to opt out, whether Rider NMB should be continued without the ability for customers to opt out, and whether Rider NMB should be terminated.”
 At the time of the PUCO’s approval, any potential benefits or harms to consumers from the pilot had yet to be shown because they were based only on projections and not actual results.
 Thus, the PUCO retained the right “to modify the provisions of Rider NMB based upon the results of the review by Staff.”

B.
The PUCO should enforce its order,  stated in 2016, to first have the PUCO Staff review the pilot program and report to the PUCO according to its announced criteria that include the extent of “cost shifting” to other customers that has resulted from the pilot program. This review and its results (including dollar impacts) should be docketed and available to the general public , for transparency and consumer protection. 
As the PUCO explained when it approved the Rider NMB Pilot Program, the “nature of any pilot program is to keep the number of participants manageable in order to make some determination of the efficacy of the program being tested.”
 This is consistent with representations made by signatory parties in the ESP IV case that “a pilot program is, by its very nature, limited in participation in order to better evaluate the results.”

The pilot program has been in effect for more than five years.  Applicant wants to expand the program further through its Application for participation. However, as described above, the purpose of the pilot program was for the PUCO Staff to evaluate the results of the program and “report” to the PUCO regarding:

whether there is an aggregate savings in transmission costs for all of the Companies’ customers, whether and how much in transmission costs are being shifted to customers not participating in the pilot program, whether the benefits of the pilot program outweigh any costs, and whether Rider NMB results in an overall cost savings to customers.

It is not clear whether the PUCO Staff has in fact performed any such evaluations. In various rider proceedings in the last five years, the PUCO Staff has filed reports mentioning the Rider NMB Pilot Program. But based on OCC’s review, none of these reports provide the PUCO’s required information about (i) whether there is an aggregate savings in transmission costs for all customers, (ii) whether and how much transmission costs are being shifted to non-participating customers (which would include residential consumers, who cannot participate), (iii) whether the benefits of the pilot program outweigh any costs, and (iv) whether Rider NMB results in an overall cost savings to customers.
 Instead, the reports generally provide a basic overview of the Rider NMB Pilot Program and the number of customers participating.
Before the PUCO considers expansion of the Rider NMB Pilot Program, it should first follow through with its 2016 Order that the pilot be thoroughly examined by its Staff and reported to the PUCO. One critical matter to residential consumers is  a detailed analysis of “whether and how much transmission costs are being shifted to non-participating customers.”
 The review required by the PUCO five years ago is needed to determine if it is just and reasonable to expand the pilot program or even continue it. As identified by the PUCO, an important component of the review is to assess any cost-shifting to other consumers (which could result in others having to subsidize Rider NMB Pilot Program participants).
C.
The PUCO should require Applicant, FirstEnergy, and the PUCO Staff to calculate and publicly file the amount of any costs shifted to other customers as a result of this proposal.
The Applicant says that “no delta revenue will be created as a result of ’s its requested unique arrangement.”
 No delta revenue means that, according to the Applicant, there would be no amount for other consumers to subsidize. 
Given the significance of the subsidy issue, which the PUCO itself has emphasized in its prior order, the Applicant should back up its assertion of no delta revenue would be created with detailed analysis and reliable data. Also, the Applicant asserts that the utility “does not oppose” its Application.
  But the PUCO (and public) should hear from FirstEnergy to learn  if it will be charging other consumers for the Rider NMB that the Applicant would cease paying. FirstEnergy, of course, is no stranger to subsidies.
III.
CONCLUSION
For the reasons described above, the PUCO should grant OCC’s motion to intervene. And the PUCO should grant OCC’s objections so as to first complete the PUCO’s earlier announced assessment process of the Rider NMB pilot program, before considering this Application. And the PUCO should obtain other input on the subsidy issue as recommended above. All of that would fit the PUCO’s stated intention to determine what is in the “public interest” regarding the Rider NMB exemption pilot program.
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� See R.C. Chapter 4911, R.C. 4903.221 and Ohio Adm. Code 4901-1-11.


� See O.A.C. 4901:1-38-05(F) (“Affected parties may file a motion to intervene and file comments and objections to any application filed under this rule within twenty days of the date of the filing of the application.”).


� See Ohio Consumers’ Counsel v. Pub. Util. Comm., 111 Ohio St.3d 384, 2006-Ohio-5853, ¶¶ 13-20.


� See Rider NMB Tariff.


� See In re Application of [FirstEnergy] for Authority to Provide for a Standard Service Offer Pursuant to R.C. 4928.143 in the Form of an Elec. Sec. Plan, Case No. 14-1297-EL-SSO, Opinion & Order (Mar. 31, 2016).


� Id. at 19.


� Id. at 18-19 (the purpose of NMB pilot is “to explore whether certain customers could benefit from opting out of the Companies’ Rider NMB and obtaining all transmission and ancillary services through the Open Access Transmission Tariff and other PJM governing documents ... or whether the administrative burden to the Companies, and the cost and risk to the customer, would render this option impractical”).
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� Id. at 94 (emphasis added).
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� Id.


� Id. (“Rider NMB pilot program is a pilot program which bears further study to determine if the actual results of the pilot program, rather than the projected results, are in the public interest.”).


� Id.


� In re Application of [FirstEnergy] for Authority to Provide for a Standard Service Offer Pursuant to R.C. 4928.143 in the Form of an Elec. Sec. Plan, Case No. 14-1297-EL-SSO, Opinion & Order at 112 (Mar. 31, 2016).
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� Id. (emphasis added).


� See Case No. 16-2043-EL-RDR, Staff Report (Feb. 7, 2017); Case No. 17-2378-EL-RDR, Staff Report (Feb. 9, 2018); Case No. 18-1818-EL-RDR, Staff Report (Feb. 21, 2019); Case No. 19-2120-EL-RDR, Staff Report (Feb. 20, 2020); Case No. 20-1768-EL-RDR, Staff Report (Feb. 16, 2021); Case No. 21-695-EL-RDR, Staff Report (Aug. 11, 2021).
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