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I.
INTRODUCTION
The ratemaking provisions of the 2008 energy law that provide for Electric Security Plans (“ESP”) are skewed in favor of the utilities and to the detriment of consumers.  The Duke Energy Ohio, Inc. (“Duke”) ESP includes customer-funded economic development programs that give Duke no reason for concern.  However, Duke has challenged the Public Utilities Commission of Ohio (“PUCO”) modification to Duke’s ESP to include a shareholder funded economic development program. The PUCO should protect consumers and deny Duke’s challenge to the PUCO’s modification of its ESP.

The Office of the Ohio Consumers’ Counsel (“OCC”) opposes the application for rehearing filed by Duke.  Duke's request would deny its customers (and the state of Ohio) the benefits of new investment and job growth, funded by Duke's shareholders. When the PUCO approved Duke’s ESP, it modified the plan by, inter alia, adding in an economic development program.  Under the economic development program, $2 million in shareholder funding per year will be used to create private sector economic development resources.  These resources will support and work in conjunction with other resources to attract new investment and improve job growth in Ohio.  

Duke opposes the program.
 Duke argues the program is unreasonable and outside the scope of the PUCO’s authority.
  But the PUCO has already rejected Duke’s arguments once.  Because Duke has raised nothing new in its application for rehearing, the PUCO should reject these same arguments again.
 It is well settled that the PUCO will deny applications for rehearing that “simply reiterate arguments that were considered and rejected by the Commission.”
  Further, the PUCO is authorized by law to modify and approve an ESP. When the PUCO approved Duke’s ESP, the PUCO considered state policy under R.C. 4928.02, the provisions set forth in R.C. 4928.143, the evidentiary record, and precedent in determining to approve an economic development program. Accordingly, Duke’s arguments lack merit and its Application for Rehearing should be denied.

II.
RECOMMENDATIONS
A.
The PUCO has already considered and denied Duke’s arguments, and should do so again by denying Duke’s Application for Rehearing. 
The PUCO has already denied Duke’s arguments.
 Regardless, Duke rehashes its arguments and now strenuously objects to the PUCO’s modification of its ESP to allow for a shareholder funded economic development program.
 Duke argues that the PUCO’s “justifications for its shareholder funded economic development program are unreasonable, and not based on evidence or law.”
 

But the PUCO has already determined that Duke’s economic development program is explicitly permitted by law, is voluntary, and is substantially identical to similar programs implemented by Ohio’s other electric utilities.
 On these bases, the PUCO's Order was just and reasonable.  The PUCO stated plainly, “Duke’s request for rehearing regarding the economic development fund provisions should be denied.”
 It is well settled that the PUCO will deny applications for rehearing that “simply reiterate arguments that were considered and rejected by the Commission.”
  
B. 
The PUCO is authorized by law to modify and approve an Electric Security Plan. 
The PUCO has the authority to modify and approve an ESP. When an application for an ESP is filed, the PUCO must hold a proceeding.
 Under R.C. 4928.143(C)(1), at that proceeding the utility must prove that the ESP, with pricing and all other terms and conditions, is “more favorable in the aggregate” to customers than a Market Rate Offer (“MRO”).
 The PUCO may approve, or modify and approve the ESP if it passes the “more favorable in the aggregate” test.  Otherwise, the PUCO must reject the utility’s ESP.  

In this case, the PUCO repeatedly recognized that the economic development program was one of the other terms and conditions considered by the PUCO to determine that the ESP was more favorable than an MRO. The PUCO stated:

As we determined in our ESP versus an MRO analysis, many of the provisions of the modified ESP, which includes Duke’s contribution to an economic development program, advance the state policy under R.C. 4928.02 and support our finding that the modified ESP is more favorable. 

The PUCO considered all of the provisions of the ESP, taken together.

All of the provisions and modifications adopted by the Commission as set forth in the ESP 3 Order taken together led the Commission to determine that the ESP should be approved, as modified.

While Duke’s ESP is already less favorable than an MRO, Duke’s ESP is even worse for consumers without the economic development program (i.e., all of the provisions and modifications adopted by the Commission) and must be rejected.
 At the very least, the PUCO would need to reconsider the ESP versus MRO test to determine whether the ESP, minus the economic development program, would be more favorable than an MRO.
C.
The PUCO considered state policy, the provisions set forth in R.C. 4928.143, the evidentiary record, and PUCO precedent in determining to approve an economic development program. 
In deciding an ESP case, the PUCO must consider both state policy and the provisions in R.C. 4928.143.  These provisions give the PUCO both the right to implement an economic development program and to modify an ESP. In denying Duke’s arguments the first time, the PUCO found that it considered state policy and all of the provisions of R.C. 4928.143. According to R.C. 4928.02, it is the policy of the state of Ohio to facilitate the state’s effectiveness in the global economy.
  That is, almost by definition, economic development.
 In approving the economic development program, the PUCO stated that it will create private sector economic development resources to support and work in conjunction with other resources to attract new investment and improve job growth in Ohio.

The PUCO also pointed out that R.C. 4928.143(B)(2)(i) specifically allows ESPs to include provisions related to economic development.
 Further, the PUCO noted that the economic development program is voluntary, because R.C. 4928.143(C)(2)(a) provides Duke the opportunity to withdraw the ESP. If Duke doesn’t want to contribute to economic development for the benefit of its customers, then it can withdraw its ESP. 

Duke asserts that the PUCO violated the Court’s holding in Tongren v. Pub. Util. Comm., 85 Ohio St.3d 87 (1999), which held that for the PUCO to render an opinion without record support is reversible error. But Tongren involved a merger application and gas cost recovery proceedings, not an ESP application.
  

Further, Duke’s argument regarding Tongren lacks merit, as the issue of economic development was addressed in the record of this proceeding (by Duke’s witness, nonetheless).  William Don Wathen, Jr. testified for Duke that other parts of its ESP were intended to promote economic development.  For instance, Mr. Wathen testified the utility’s proposed Price Stability Rider (“PSR”) was related to economic development, in that it provided some insurance against price spikes and limited price volatility.
  Mr. Wathen also testified that a program like Duke’s PowerShare program can provide economic development benefits.
 Additionally, OEG witness Stephen Baron testified that “[i]nterruptible load programs can bolster economic development by allowing large customers, who must compete both nationally and internationally, to secure more competitive electric rates by choosing to take a lower quality of service from their utility.”
  Further, Mr. Baron testified at hearing that there are multiple economic development programs in Ohio, including interruptible programs and reasonable arrangements.
  

The record supports the need for economic development.  So the PUCO approved a shareholder funded economic development program that will actually attract new investment and improve job growth for the benefit of Duke’s customers. The PUCO is allowed to exercise discretion regarding the mechanism to be employed, as it often does in ESP proceedings, and did so in this case. But now, upon the PUCO’s approval of a shareholder funded economic development program to benefit Duke’s customers and the state of Ohio, Duke balks. Instead of supporting more jobs for its customers, Duke argues that such a program is unreasonable and outside the scope of the PUCO’s authority. Duke’s arguments should be rejected.

III. 
CONCLUSION

The PUCO should once again deny Duke’s arguments that the PUCO’s approval of an economic development program is unreasonable, arbitrary, unconstitutional, and outside the scope of the PUCO’s authority. The PUCO has already determined that Duke’s economic development program is explicitly permitted by law, is voluntary, and is substantially identical to similar programs implemented by Ohio’s other electric utilities.
 Duke’s arguments lack merit now as they did before. The PUCO should reject Duke’s arguments and deny rehearing on this issue.
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