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I.
INTRODUCTION

On May 28, 2010, the Ohio Consumers’ Counsel, the Ohio Environmental Council, Citizen Power, and the Natural Resources Defense Council (collectively “Movants”) moved to dismiss several of the projects included in the Application of Ohio Edison Company, The Cleveland Electric Illuminating Company, and The Toledo Edison Company (collectively “Companies”) for approval of certain 2009 transmission and distribution (“T&D”) infrastructure improvement projects for inclusion towards their compliance with the energy efficiency benchmarks mandated in R.C. § 4928.66(A)(1)(a).  Movants argue that the Companies should not receive credit towards their benchmarks for three projects that were undertaken by the Companies’ transmission affiliate, American Transmission Systems, Incorporated (“ATSI”).
  However, Movants ignore the statutory provision governing such projects as well as a clear directive from the Commission that “[t]ransmission infrastructure improvements count” towards compliance with a utility’s energy efficiency benchmark.
  Accordingly, the Commission should deny Movants’ Motion and approve the Application.
II.
ARGUMENT
R.C. § 4928.66(A)(2)(d) expressly states that “programs implemented by a utility may include … transmission and distribution infrastructure improvements that reduce line losses.”  As more fully discussed below, Movants’ motion to dismiss several ATSI transmission projects is contrary to Ohio law, Commission findings and public policy and, therefore, the motion should be denied.

Although ATSI was the owner of all transmission facilities in the Companies’ service territories at the time S.B. 221 was enacted, the General Assembly made no effort to exclude transmission facilities owned by utility affiliates from the scope of R.C. § 4928.66(A)(2)(d).  Indeed, such an exclusion would have been unreasonable and discriminatory to the extent the General Assembly would have excluded projects improving the transmission system serving the Companies but permitted similar projects for all other Electric Distribution Utilities (“EDUs”) in the state.
  The General Assembly clearly intended that all projects that reduce line losses on transmission facilities, regardless of whether a utility affiliate owns those facilities, count toward the energy efficiency benchmarks.  All such improvements are “programs implemented by a utility,” including the three projects challenged by Movants.

The Commission recognized this in Case No. 08-888-EL-ORD.  In that case, the Companies requested clarification from the Commission that improvements to transmission infrastructure owned and operated by ATSI would qualify as an energy efficiency program.
  In response, the Commission did not reject ATSI-type projects and instead correctly noted in its April 15, 2009 Order in that proceeding that R.C. § 4928.66(A)(2)(d):

specifically includes transmission infrastructure improvements that reduce line losses as appropriate means of achieving energy efficiency benchmarks.  We also note that Section 4928.66(A)(1)(a) and (b), Revised Code, require an electric utility to implement programs to meet the energy savings and peak demand reduction benchmarks.  Any lack of specific mention in either the proposed or the final rules does not change the law.  Transmission infrastructure improvements count.
   

As the Commission found, there is nothing in the law that precludes transmission projects implemented by a utility affiliate, provided that such transmission infrastructure improvement projects result in line loss reductions.  
Movants rely on R.C. § 4928.66(A)(1)(a) wherein the obligation to meet the energy efficiency benchmarks set forth therein is placed on the electric distribution utility.  (Motion, pp. 2-3).  However, Movant’s argument goes too far by presuming that all infrastructure improvements must be implemented by the utility, on utility-owned facilities, at the utility’s cost.  It is not necessary to debate this question as a general rule because the General Assembly specifically provided three exceptions to that general rule in R.C. § 4928.66(A)(2)(d).  The General Assembly has decreed that “programs implemented by a utility” necessarily include “demand-response programs, customer-sited programs, and transmission and distribution infrastructure improvements that reduce line losses.”
  Each of these exceptions is a rejection of Movants’ argument.  The first two exceptions are any “programs” involving demand response or customer-sited projects, such as the Companies’ existing program of encouraging and aggregating mercantile customer-sited projects.  Neither of these programs is implemented on utility-owned facilities, and both are included by the General Assembly because project costs are absorbed by the implementing entity, not the utility.  The third exception is akin to the Companies’ mercantile customer program, only in this instance the utility is accumulating transmission “infrastructure improvements that reduce line losses.”
  Indeed, the improvements were made on the FirstEnergy T&D system – a system that is integrated and necessary for the Companies to provide distribution service.  These improvements provide a direct benefit to the Companies’ customers.  
An objective of R.C. § 4928.66 is to encourage the implementation of cost-effective energy efficiency programs, and Movants’ attempt to disqualify improvements to ATSI transmission assets directly conflicts with this objective.  Line loss reductions represent one of the best values for energy efficiency savings.  Reduced line losses on ATSI-owned assets benefit the Companies’ customers both through lower transmission rates and potentially lower plant emissions.  Additionally, if the Commission decides that these three transmission projects do not count toward the Companies’ 2009 benchmarks, the Companies will have to incur additional costs – to be recovered from customers through Rider DSE – implementing additional energy efficiency programs to replace the undisputed gigawatts of efficiency savings created by these projects.
  Movants apparently want the Companies to ignore all potential transmission infrastructure improvements and, instead, pass through to their customers – including the customers Movants claim to represent – higher charges for implementing more costly energy efficiency programs.
In this case, the Application describes the Companies’ inclusion of both transmission and distribution projects as “one aspect” of their benchmark compliance strategy and notes that the program to use these T&D projects is an important aspect of the Companies’ overall compliance plan.
  Based on the plain meaning of R.C. § 4928.66(A)(2)(d) and the Commission’s finding in Case No. 08-888-EL-ORD, a program by the Companies that relies upon transmission projects that benefits the Companies’ delivery system is not contrary to Ohio law, especially when such projects are performed by a sister company, the Companies’ customers ultimately pay for the projects through transmission rates, and the planning for such projects is done with the entire FirstEnergy delivery (T&D) system in mind.  Thus, the General Assembly’s decision to include these types of projects within the definition of “utility programs” makes perfect sense and is sound policy.
III.
CONCLUSION
In sum, S.B. 221 specifically contemplates the inclusion of transmission infrastructure improvement projects in a utility’s energy efficiency benchmark compliance.  Nothing in Ohio law precludes a utility from developing a program to include an affiliate’s transmission projects that result in a reduction in line losses.  The ATSI projects provide cost effective energy efficiency results that directly benefit the Companies’ customers.  Inasmuch as these projects are no different than those performed by other EDUs in Ohio, excluding them would unnecessarily increase overall compliance costs for the Companies’ customers.  Movants’ argument is contrary to Ohio law and sound public policy and should be rejected.  It certainly does not present grounds for dismissal of this Application.  Accordingly, the Companies respectfully request that Movants’ Motion be denied and the Application be approved.  
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� Movants’ Motion seeks to strike from the Application the Cardington-Tangy line project, the Avon substation project, and the Babb substation project.  Motion at p. 3.  As shown on Exhibits D-1, D-2 and D-3 of the Application, the Cardington-Tangy project involved the reconductoring of 8.87 miles of a 65 kV line, the Avon project involved installation of a new autotransformer at the Avon substation, and the Babb project involved installation of a 138 kV capacitor bank at the Babb substation.  Combined, these three projects resulted in 2009 energy savings via loss reduction of 14,563 MWh annualized (6,980 MWh partial year).  Application, Exhibit C; 2009 Energy Efficiency & Peak Demand Reduction Program Portfolio Status Report, Exhibit 5, Case Nos. 10-227-EL-ESS et al. (March 8, 2010).


�  See In the Matter of the Adoption of Rules for Alternative and Renewable Energy Technology, Resources, and Climate Regulations, and Review of Chapters 4901:5-1, 4901:5-3, 4901:5-5, and 4901:5-7 of the Ohio Administrative Code, Pursuant to Amended Substitute Senate Bill No. 221, Case No. 08-888-EL-ORD, Opinion and Order at p. 8 (April 15, 2009) (hereinafter, “April 15, 2009 Order”).


� Inasmuch as the Companies’ transmission improvement projects are similar to those implemented by other EDUs in the state, it would be unreasonable for the Commission to penalize the Companies (and their customers) by arbitrarily disallowing effective and efficient programs simply because of a corporate structure that was created prior to the enactment of S.B. 221.  


� Id. at p. 7.


� Id. (emphasis added).


� R.C. § 4928.66(A)(2)(d).


� Id.


� The Commission decided in Case Nos. 09-1004-EL-EEC et al. that any shortcoming in meeting the 2009 benchmark would be made up during 2010-12.  See Jan. 7, 2010 Finding and Order, Case Nos. 09-1004-EL-EEC et al.  Exhibit 5 of the Companies’ 2009 Energy Efficiency & Peak Demand Reduction Program Portfolio Status Report, filed in Case Nos. 10-227-EL-ESS et al. on March 8, 2010, shows the energy efficiency savings created by these programs in 2009 on both an annualized (14.56 GWh) and partial year (6.98 GWh) basis.


� Application, ¶¶ 5-6.
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