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REPLY COMMENTS REGARDING CONSTELLATION’S PROPOSAL TO SET ASIDE PUCO RULES THAT PROTECT CUSTOMERS FROM MISLEADING OR ABUSIVE MARKETING PRACTICES
BY
THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL


I.	INTRODUCTION
Rules adopted by the Public Utilities Commission of Ohio (“PUCO”) help protect consumers in the marketing of electric and natural gas service.  Ohio Adm. Code 4901:1-21-06(C) and 4901:1-29-06(B) provide that consumers must consent to a change in their utility supplier and that marketers must obtain proof of consumers’ consent.  In this case, a marketer, Constellation New Energy, Inc. and Constellation NewEnergy – Gas Division, LLC (collectively, “Constellation”), wants to sidestep these consumer protections.
Constellation proposes to enroll customers through on-line chat technology instead of the marketing methods recognized in the PUCO’s rules.[footnoteRef:2]  Constellation has applied for a waiver of the rules.  To protect customers, the PUCO should deny Constellation’s request.   [2:  See Application (April 10, 2018) at 1.] 

On August 1, 2019, the Office of the Ohio Consumers’ Counsel (“OCC”) filed initial Comments on the application.[footnoteRef:3]  OCC showed that Constellation’s application should be denied for failure to show good cause and lack of specificity regarding the consumer protection rules that would be waived.[footnoteRef:4]  But if the PUCO is inclined to approve the application (it should not), OCC recommended that independent third-party verification of customer enrollments through “chat” technology should be required.[footnoteRef:5]  Consumers need this protection. [3:  See Entry (June 26, 2019), ¶5.]  [4:  OCC Comments at 2-5.]  [5:  Id. at 6-7.] 

Comments were also filed by the PUCO Staff, Ohio Partners for Affordable Energy (“OPAE”), and the Retail Energy Supply Association (“RESA”).  OCC submits this reply to the other parties’ comments.[footnoteRef:6] [6:  If OCC does not respond to a particular argument raised by a party in its comments, that should not be construed as OCC’s acquiescence to that argument.] 

II.	RECOMMENDATIONS
A.	Constellation has failed to meet the good cause standard the PUCO requires in order to approve Constellation’s request.
The PUCO may set aside (waive) a retail electric or natural gas service marketing rule, except those required by statute, for good cause shown.[footnoteRef:7]  As OCC showed in its Comments, Constellation’s application is based on several false assumptions.[footnoteRef:8]  Thus, Constellation has not met its burden of showing good cause for its request.  The PUCO should deny Constellation’s application. [7:  Ohio Adm. Code 4901:1-21-02(C); Ohio Adm. Code 4901:1-29-02(C).]  [8:  OCC Comments at 2-4.] 

RESA was the only party to file comments fully supporting Constellation’s proposal.  RESA pointed to state policy to encourage competitive energy markets through flexible regulatory treatment and customer choice.[footnoteRef:9]  But RESA ignored the state policy to protect consumers from unreasonable sales practices in energy markets.[footnoteRef:10]  This state policy should be given top priority when the PUCO reviews proposals to short-cut the valuable consumer protections it placed in its rules. [9:  RESA Comments at 1.]  [10:  See R.C. 4928.02(I); R.C. 4929.03; R.C. 4929.22.] 

RESA also alleges that Constellation’s proposal would result in efficiency and improving the “customer experience” in marketing energy services to consumers.[footnoteRef:11]  But except for protecting consumer proprietary information, RESA does not discuss the consumer protections that may be thwarted by Constellation’s proposal.  RESA’s focus is on helping marketers sell products (make money), not on safeguarding consumers from abusive marketing practices. [11:  RESA Comments at 2.] 

Neither Constellation nor RESA has shown good cause for the waiver request.  Constellation’s application should be denied.
B.	Constellation’s application should not be approved because it lacks sufficient information for the PUCO to make a reasoned decision concerning the application. 
OCC noted that the application lacks specificity regarding which consumer protection rules Constellation seeks to ignore.[footnoteRef:12]   The PUCO Staff made this same observation when it found that the application did not explicitly identify the rules that are the subject of the waiver request.[footnoteRef:13]  The PUCO Staff had to guess which rules Constellation seeks to avoid.[footnoteRef:14]  For this reason alone Constellation’s request should be rejected as Constellation fails to  satisfy its burden of proving the proposal is reasonable.   [12:  OCC Comments at 4-5.]  [13:  PUCO Staff Comments at 3.]  [14:  Id.] 

The PUCO and the public should not have to guess which consumer protections Constellation believes should not apply to its proposal for marketing its products to customers.  Constellation has the burden of showing there is good cause for the PUCO to set aside the rules it approved for consumer protection.  The onus is on Constellation to identify the rules it is asking the PUCO to ignore. [footnoteRef:15]  Without specificity, the PUCO cannot make a reasoned decision regarding Constellation’s proposal.  The PUCO should not approve Constellation’s application. [15:  See Ohio Adm. Code 4901:1-21-02(C); Ohio Adm. Code 4901:1-29-02(C).] 

C.	Independent third-party verification of a change to a consumer’s energy supplier is a key consumer protection that should be required if Constellation can use “chat” technology to market electric and natural gas service to residential consumers.
The PUCO should deny Constellation’s application.[footnoteRef:16]  But if the PUCO allows Constellation to use “chat” technology to market to residential consumers (it should not), it should impose conditions on Constellation that will safeguard consumers being subjected to that marketing technique are protected.  [16:  See OCC Comments at 2-5; OPAE Comments at 6.] 

The PUCO Staff identified several consumer protections missing from the application that should be required in the “chat” transcript when a consumer’s electric supplier is changed through interactive “chat” technology.[footnoteRef:17]  The PUCO Staff recommends that the “chat” transcript include the following requirements found in the PUCO’s electric marketing rules: the marketer must identify himself/herself and the exact purpose of the “chat” should be conveyed to the potential customer; the customer’s acknowledgement that the marketer is not the customer’s current electric utility company; a statement that the customer may choose to remain with the electric utility company or enroll with another marketer; a toll-free telephone number that the customer can call to cancel the contract; a request for and the customer’s provision of the customer’s electric utility account number, if applicable; and a request for and the customer’s provision of the customer’s mailing address.  The PUCO Staff also recommended that the marketer must provide a copy of the “chat” to the customer, the PUCO, or the PUCO Staff within three business days of a request.  Further, the PUCO Staff recommended that changes in customers’ natural gas supplier through “chat” technology should comply with all the requirements of Ohio Adm. Code 4901:1-29-06(E).[footnoteRef:18]  OCC agrees with the PUCO Staff’s recommendation but recommends more be done to protect consumers. [17:  PUCO Staff Comments at 4-5.]  [18:  Id. at 5.] 

The PUCO Staff would not include an independent third-party verification requirement if “chat” technology is used to change a consumer’s energy supplier.[footnoteRef:19]  OCC opposes this recommendation.  Independent third-party verification helps deter marketers from falsifying customer enrollments.  OCC is concerned that “chat” technology can be manipulated to circumvent Ohio law and the PUCO’s rules, and thus independent third-party verification is needed to protect consumers. [19:  Id.] 

Further, if Constellation is allowed to use “chat” technology to change customers’ energy supplier, it should be for the limited time recommended by the PUCO Staff, i.e., until the PUCO completes its electric and gas marketing rulemakings.[footnoteRef:20]  And in order to determine whether consumers benefit from “chat” technology in energy marketing, the PUCO should require Constellation to maintain certain records regarding its use of “chat” technology.  Those records should include the number of customers who enroll with Constellation via “chat” technology, the number of such consumers who rescind their contract with Constellation after enrollment, and the number of consumer complaints about the technology and/or the enrollment process.  Such information would be necessary to determine whether “chat” technology is an “efficient, effective, and appropriate” means for consumers to change their energy supplier.[footnoteRef:21]  [20:  Id. at 5-6.]  [21:  See RESA Comments at 2.] 

Because of the similarity between telephonic enrollment and the use of “chat” technology to enroll customers, enrollment by “chat” technology should have the same independent third-party verification requirements as telephonic enrollment.  Consumers need this protection and the PUCO should require it.
III.	CONCLUSION
Constellation has not carried its burden of showing good cause for its proposal to set aside PUCO rules that protect consumers.  Constellation’s request should be denied.  If, however, the PUCO allows Constellation to use “chat” technology to market electric and natural gas service to residential customers (it should not), the PUCO should require independent third-party verification of all enrollments.  This is a necessary consumer protection.
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