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I.
INTRODUCTION

On November 9, 2010, the Office of the Ohio Consumers’ Counsel (“OCC”) moved to intervene in this case where the Public Utilities Commission of Ohio (“PUCO” or “Commission”) is investigating the intrastate access charges that carriers pay to Ohio local exchange carriers (“LECs”) for intrastate long distance traffic.
  In the Entry, the Commission asked for comment on a proposal by PUCO staff that will a) reduce incumbent LECs’ (“ILECs’”) intrastate access charges to equal their interstate access charges; and b) allow the ILECs to recoup the revenues lost from these access charge reductions through an intrastate Access Recovery Fund (“ARF”).
  The staff proposal, for the first time, would allow Ohio ILECs to recover lost revenues from other Ohio carriers and, presumably, from the other carriers’ customers, including residential customers.  

In addition to the Motion to Intervene, OCC moved the Commission 1) to hold a hearing prior to ordering any such changes, especially any change involving increases in the rates that customers pay; 2) to require the data that PUCO staff proposes to be filed once the plan is approved
 to be filed before the comments are to be filed, so that the data can serve as a factual basis for those comments and the Commission’s decision on a plan; and 3) to provide for a shortened discovery response period.

On November 24, 2010, the following parties filed Memoranda Contra OCC’s Motions:  the AT&T Entities (“AT&T”); CenturyTel of Ohio, Inc. dba CenturyLink and United Telephone Company of Ohio dba CenturyLink (collectively, “CenturyLink”); the Small Local Exchange Carriers (“SLECs”)
; and Windstream Ohio and Windstream Western Reserve (collectively “Windstream”).
  Pursuant to Ohio Adm. Code 4901-1-12(B)(2), OCC files its reply to these Memoranda Contra.  

II.
CLARIFICATIONS
Before proceeding to the prongs of OCC’s motions, two things need to be clarified.  First, there is the error in AT&T’s reference to the “access reform restructuring [sic] mandated by Substitute S.B. 162….”
  Sub. S.B. 162 mandated no such thing.  New R.C. 4927.15(B) states merely that “[t]he public utilities commission may order changes in a telephone company’s rates for carrier access in this state subject to this division.”  (Emphasis added.)  The SLECs acknowledge that this “statutory authority is clearly discretionary.”

Second, the interests of those on either side of this debate should be clarified.  OCC’s position is clear:  OCC represents “the residential customers of all of the Ohio carriers – both the customers of the LECs that will have their access charges reduced and those customers who may be required to replace the LEC’s lost revenues, in addition to the customers of the interexchange carriers (‘IXCs’) that will have their access charge payments reduced.”

CBT – as an ILEC that has reduced its intrastate access charges without the need of an explicit intracompany (much less an intercompany) recovery fund – wants a hearing.
  Verizon, which is no longer an ILEC,
 also wants a hearing.

The SLECs oppose a hearing.  Under the PUCO staff’s plan, the SLECs would reduce their intrastate access charges but would have the revenue fully replaced, almost entirely from other carriers.
  Under these circumstances, the SLECs’ position is entirely understandable; unfortunately, the SLECs’ position is not in the broader public interest, which the Commission is charged with protecting.

CenturyLink, which opposes a hearing, has as one of its parts CenturyTel of Ohio, Inc. (“CenturyTel”), which is one of the larger ILECs still having intrastate access charges that exceed its interstate charges.  Thus under the PUCO staff plan, CenturyTel would have to reduce its intrastate charges and under new R.C. 4927.15(B) is guaranteed “revenue neutrality.  Under the PUCO staff plan, those revenues will be able to be recovered from other companies and their customers.  Windstream, which also opposes a hearing, also falls into this category.
  And the other part of CenturyLink, United Telephone Company of Ohio (f/k/a Embarq) reduced its intrastate access charges to interstate levels years ago, but was allowed a substantial revenue recoupment from customers that apparently, under Sub. S.B. 162, will continue in perpetuity.
  It is not surprising why these carriers oppose a full process for this investigation.

AT&T, as an ILEC, long ago reduced its intrastate access charges to be equal to its interstate charges, without the need for any “revenue neutrality.”
  And then when the interstate access charges were further reduced, AT&T was allowed a substantial recovery from customers via the “interstate” subscriber line charge, which has remained at the maximum level allowed by federal law for AT&T despite the precipitous decline in access minutes cited by the Commission.
  Now, however, with the decline of the stand-alone long-distance market, AT&T is perhaps the largest long-distance carrier in the state.  And AT&T is also a large wireless carrier; wireless carriers pay lower access charges, but still pay them.
  So AT&T will benefit from an immediate reduction in other ILECs’ access charges.  Especially because, with the PUCO staff’s proposal, there is no requirement that the savings from access charge reductions be passed along to AT&T’s long-distance or wireless customers.

III.
REPLY TO MEMORANDA CONTRA OCC’S MOTION TO INTERVENE
No party disputes that OCC meets the statutory and Administrative Code standards for intervention.  CenturyLink and Windstream do not even mention OCC’s motion in this regard.  And AT&T “does not oppose OCC’s motion to intervene….”

The SLECs assert that the “Motion to Intervene should be denied as moot, or in the alternative, held in abeyance until such time as a ruling on the motion becomes necessary.”
  But this position is belied by the immediately preceding sentence in the SLECs’ Memo Contra:  “Only if a formal, adversarial proceeding is opened would formal party intervention be warranted.”
  The SLECs misstate Ohio law, contrary to R.C. 4903.221 and a decision of the Supreme Court of Ohio.
  And it should be clear that this proceeding is already formal and decidedly adversarial.  On behalf of Ohio residential consumers, the Commission should grant OCC’s Motion to Intervene.

IV.
REPLY TO MEMORANDA CONTRA OCC’S MOTION FOR A HEARING

As OCC stated in its Motions,

The Commission clearly has the authority to order a hearing in Commission investigations such as this.  Indeed, a hearing was held in the granddaddy of this case, the original investigation into intrastate access charges.  Hearings have also been held in various other Commission investigations relating to telephone service.  If the Commission were to proceed with the access charge complaint, 07-1100, there would have to be a hearing.

None of this is seriously disputed by the companies that oppose OCC’s Motions. AT&T asserts that hearings are “needless,” presumably because of the conflict with AT&T’s erroneous claim that Sub. S.B. 162 mandated immediate access charge reductions.
  Likewise, the SLECs say there is no “legal requirement” for a hearing.

As OCC previously stated, the last time this issue was addressed by the Commission, it ordered access charges to be reduced, but did not specifically indicate that lost access charge revenues were to be replaced.
  Here, in the context of new R.C. 4927.15(B), PUCO staff has proposed a revenue replacement mechanism that will apply to all the ILECs that have their access charges reduced.  In addition, PUCO staff’s proposal requires all other ILECs, competitive LECs, IXCs and wireless carriers to contribute to the revenue replacement mechanism.  Although there is no specific provision in PUCO staff’s proposal, it can be expected that the carriers will seek to recover their contributions from their customers.

These proposals raise multiple questions, including but not limited to “policy” questions.  But CenturyLink’s  assertion that only facts can be an issue at a hearing
 and the SLECs’ reference to “fact witnesses”
 completely misapprehend the nature of a Commission hearing, where expert testimony, including expert testimony on policy questions, is an integral element.
  And cross-examination of experts on their opinions is a key part of the process.

AT&T essentially responds to OCC’s questions regarding the meaning of “revenue neutrality” by arguing that PUCO staff’s plan establishes the framework of meaning for the statute.
  This circular reasoning contained in this argument and AT&T’s other answers to the questions that OCC proposed be addressed in a hearing highlights the weakness in AT&T’s entirely results-driven arguments.  In particular, AT&T’s argument that it is not necessary to evaluate the financial impact on the carriers of the access charge reductions
 completely obscures the question of whether and to what extent any of the revenue replacement should come from carriers – or more precisely the customers of the carriers – whose access revenues are reduced.

AT&T uses the dreaded “S-word” (“subsidy”) as an argument for why this case is not unique and does not require a hearing.
  But whether a subsidy exists depends entirely on costs.  And the cost of access – for large carriers like AT&T or for small carriers like the SLECs – is something that the Commission has never been able or willing to decide.

V.
REPLY TO MEMORANDA CONTRA OCC’S MOTION FOR DATA BEFORE COMMENTS AND BEFORE THE PUCO DECIDES ON A PLAN


AT&T says that the Commission does not need data in order “to establish a framework … to enable access reform in a timely manner….”
  This must be a new AT&T, because this company (in its previous incarnations) has been firmly insistent that the Commission’s decisions must be based on data.
  Indeed, AT&T has recently praised the Federal Communications Commission (“FCC”) for its expression that all policy should be “data-driven.”
  


The SLECs assert that “the information the Commission has requested from ILECs will provide the necessary factual information for the Commission’s decision.”
  This statement is made on the very same page where the SLECs argue that no facts are necessary for decisions on access reform.
  This error is compounded by the fact that the PUCO staff proposal would not require the data to be submitted until after the Commission makes its decision, something the SLECs apparently have overlooked.

OCC’s motion to have the data filed before comments are filed should be granted.

VI.
REPLY TO MEMORANDA CONTRA OCC’S MOTION FOR EXPEDITED DISCOVERY

In an almost offhand remark, AT&T states that the Commission should “clarify the timing and scope of discovery between the parties in this case before further discovery is had.”
  By this response, OCC takes it that AT&T will respond to OCC’s discovery within the time limits set by Commission rules.  It appears that AT&T’s request will be played out in the normal course of the Commission’s rules concerning discovery.  Indeed, the Commission’s procedural rules already serve the purpose of clarifying the discovery process in this case (as in others), subject to potential changes such as expediting discovery responses per OCC’s motion.  As discussed in OCC’s motion, certain timing issues related to discovery are is largely dependent on the Commission’s other decisions here – such as whether and when a hearing will be held, and when the data requested by PUCO staff will be filed.
 
VII.
CONCLUSION
AT&T says that the Commission’s long-standing policy is that intrastate access charges not exceed interstate levels, and says that the Commission should “quickly seize” the opportunity to apply the policy.
  But the very history detailed by AT&T
 shows 

that the Commission has been far more cautious in applying policy related to access charges over the last twenty-three years.  There is no need for hurry at this point. 

OCC has met the statutory and administrative tests for intervention in this proceeding.  The Commission should grant OCC’s Motion to Intervene.

The Commission should also grant OCC’s Motion for a Hearing in this proceeding where the PUCO staff’s proposal establishes an unprecedented revenue recovery mechanism that may result in rate increases for consumers across Ohio.  Further, the Commission should require the carriers to file the data requested by the PUCO staff before, rather than after, comments are filed or a hearing is held.  Finally, the Commission should provide for expedited discovery in this proceeding.
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� Entry (November 3, 2010) (“Entry”). 


� The plan is set forth in Entry, Appendix A; the questions posed for response are set forth in Entry, Appendix B. 


� See Entry, Appendices C and D. 


� The SLECs are thirty-four individual ILECs; they are listed in footnote 1 of the SLECs’ Memorandum Contra (“SLEC Memo Contra”).


� On November 12, 2010, Cincinnati Bell Telephone Company LLC (“CBT”) filed a motion similar to OCC’s.  On November 18, 2010, Verizon also filed a similar motion.  Of the Memoranda Contra, AT&T’s, CenturyLink’s and Windstream’s respond to the CBT and Verizon motions.  The SLECs indicate that they will be filing separate responses to the CBT and Verizon motions.  SLEC Memo Contra, n.2.


� AT&T Memo Contra at 1 (emphasis added); see also id. at 7 (a delay is “contrary to the legislative intent”).


� SLECs Memo Contra at 3.  As the SLECs state, however, what is not discretionary “is the authority of the PUCO to order reductions in intrastate access charges without concomitantly providing for the revenue neutrality of the changes…..”  Id. (emphasis in original).


� OCC Motions at 2, citing R.C. Chapter 4911, R.C. 4903.221, and Ohio Adm. Code 4901-1-11.


� CBT Motion (November 12, 2010). 


� Although Verizon used to be one of the largest ILECs in Ohio, that interest was transferred to Frontier, which has not spoken up on these issues.  The “old Verizon, now Frontier” reduced its intrastate access charges without resort to an intercompany fund.  In the Matter of the Commission’s Investigation Into the Modification of Access Charges, Case No. 00-127-TP-COI (“00-127”), Opinion and Order (July 19, 2001).  Verizon is now definitely a non-ILEC in Ohio.  See Verizon Motion at 1.


� Verizon Motion (November 18, 2010).


� Entry, Appendix A. 


� R.C. 4905.04; new R.C. 4927.02. 


� Opposition to the request for hearing is about the extent of Windstream’s very brief Memo Contra.


� 00-127, Opinion and Order (June 28, 2001).  Embarq was required to provide consumer benefits in exchange for its recoupment, another feature that is absent from PUCO staff’s plan.


� E.g., In the Matter of the Application of Ameritech Ohio (formerly known as The Ohio Bell Telephone Company) for Approval of an Alternative Form of Regulation, Case No. 93-487-TP-ALT, Opinion and Order (November 23, 1994) at 8, 15. 


� See Entry at 1.


� See FCC Docket CC 0192, ex parte filing of Pac-West Telecomm, Inc. (October 28, 2010), Slide 7, accessible at � HYPERLINK "http://fjallfoss.fcc.gov/ecfs/document/view?id=7020919206" ��http://fjallfoss.fcc.gov/ecfs/document/view?id=7020919206�; but see also id. at Slide 25.


� AT&T has recently announced increases in the price of many of its instate calling plans 


� AT&T Memo Contra at n.2.  AT&T notes that “in COI cases, any party that files initial comments or reply comments is considered to be a  party without the need to file a motion to intervene.”  Id.  The need to file a motion to intervene is much clearer when a party seeks discovery in a COI.  See id. at 9.


� SLECs Memo Contra at 3.


� Id. 


� Ohio Consumers’ Counsel v. Pub. Util. Comm., 111 Ohio St.3d 384, 2006-Ohio-5853, ¶¶ 13-20 (2006).


� OCC Motions at 5-6 (footnotes and citations omitted). 


� AT&T Memo Contra at 1.


� CenturyLink Memo Contra at 1.


� 00-127 Opinion and Order (January 11, 2001) at 14.  


� SLEC Memo Contra at 2.


� Id. at 6.


� Ohio Adm. Code 4901-29.


� AT&T Memo Contra at 4. 


� Id. at 5.


� See SLEC Memo Contra at 6.


� AT&T Memo Contra at 6.


� 00-127 Opinion and Order (January 11, 2001) at 12-13. 


� AT&T Memo Contra at 2 (emphases in original).


� See, e.g., AT&T Ohio v. Global NAPS, Ohio, Inc., Case No. 08-690-TP-CSS, Opinion and Order (June 9, 2010) at 3-4. 


� On September 21, 2009, Jim Cicconi, AT&T Senior Executive Vice President, stated, “We have applauded this FCC for emphasizing that its regulatory decisions would be data-driven.”  Accessible at � HYPERLINK "http://www.att.com/gen/public-affairs?pid=14034" ��http://www.att.com/gen/public-affairs?pid=14034�.  


� SLEC Memo Contra at 2.  


� Id.


� Entry at 2 (emphasis added).  


� AT&T Memo Contra at 9.


� “Filed,” as in, made available to all parties (at least those able and willing to enter into a protective agreement).


� AT&T Memo Contra at 3.


� Id. at 2-3. 
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