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SFE Energy Ohio, Inc. (rated F by the Better Business Bureau) and Statewise Energy Ohio, LLC (rated D- by the Better Business Bureau) want the PUCO to mute the state’s voice of the residential consumers they harmed by denying OCC’s motion to intervene. But the reform law of 1982, in R.C. 4903.221, protects OCC’s consumer voice from the likes of those who would silence it, such as SFE Energy and Statewise Energy (“Energy Marketers” or “Marketers”). SFE seems no stranger to legal violations—with its recent and apparent starring role as the villain on consumer doorbell videos[footnoteRef:2]—and it now would implicate the PUCO in a violation of Ohio law by denying OCC’s consumer participation. The PUCO has described consumer calls to the PUCO Staff regarding the Energy Marketers as involving “a pattern of misleading and deceptive practices, disputed enrollments, and possible violations of the door-to-door marketing limitations directed by the Commission in response to the COVID-19 health crisis.”[footnoteRef:3]  [2:  The PUCO provided this link to a video: https://neighbors.ring.com/n/M9ZmllrKOk. ]  [3:  Entry ¶ 10 (July 1, 2020).] 


The Energy Marketers grossly misrepresent Ohio law and ignore controlling precedent of the Supreme Court of Ohio[footnoteRef:4] regarding interventions generally and OCC’s consumer protection role specifically. These Energy Marketers are wrong about a number of things regarding their public certificates to operate in Ohio, including the intervention of the state’s consumer advocate.  [4:  Ohio Consumers’ Counsel v. Pub. Util. Comm., 111 Ohio St.3d 384, 388 (2006).] 

The anti-consumer efforts of marketers to silence OCC or diminish its role is not new to this case. For example, in other recent cases involving the investigation of marketers Verde Energy and PALMco Power, the Marketers sought to silence OCC by opposing its intervention.[footnoteRef:5]  [5:  See Case No. 13-2164-GA-CRS, Verde Energy’s Memorandum Contra OCC’s Motion to Intervene and Motion to Deny Verde Energy’s Renewal Application (Dec. 6, 2019); Case No. 11-5886-EL-CRS, Verde Energy’s Brief in Opposition to OCC’s Motion to Intervene in the Electric Recertification Case (Mar. 23, 2020); Case No. 19-2153-GE-COI, PALMco Power’s Memorandum Contra Office of the Ohio Consumers’ Counsel’s Motion to Intervene (Jan. 13, 2020).] 

The PUCO should deny the Energy Marketers’ opposition to OCC’s consumer representation. The PUCO should grant OCC’s Motion to Intervene because OCC meets the criteria set forth by the Ohio General Assembly in R.C. 4903.221, by Ohio Adm. Code 4901-1-11, and by the precedent established from the Supreme Court of Ohio for intervention. These issues were resolved long ago in the history of OCC’s role and intervention. It is an oddity that now four marketers have recently raised anti-consumer-opposition to OCC’s interventions, when these issues were resolved long ago in the history of OCC’s creation and role.

[bookmark: _Toc24990819][bookmark: _Toc25220735][bookmark: _Toc36479694][bookmark: _Toc47101926][bookmark: _Toc47102258]I.	REPLY
[bookmark: _Toc47101927][bookmark: _Toc47102259]A.	The PUCO should grant OCC’s Motion to Intervene to give consumers their lawful voice, including those consumers that SFE and Statewise apparently harmed and those consumers that SFE and Statewise would harm in the future. 


The Energy Marketers neglected to mention important precedent weighing against their opposition to OCC’s intervention. The Supreme Court of Ohio has held that “intervention ought to be liberally allowed so that the positions of all persons with a real and substantial interest in the proceedings can be considered by the PUCO.”[footnoteRef:6]  [6:  Ohio Consumers’ Counsel v. Pub. Util. Comm., 111 Ohio St.3d 384, 2006-Ohio-5853, ¶20 (2006) (emphasis added).] 

OCC meets the criteria set forth in R.C. 4903.221, Ohio Adm. Code 4901-1-11, and the precedent established by the Supreme Court of Ohio for intervention. The Marketers do not, and cannot, demonstrate otherwise. For these reasons alone, the PUCO should grant OCC’s Motion to Intervene. 
[bookmark: _Toc47101928][bookmark: _Toc47102260]B.	The Ohio Consumers’ Counsel is the statutory representative of Ohio’s residential consumers, and no other party represents that interest.
[bookmark: _Toc47101929][bookmark: _Toc47102261]1.	The PUCO Staff cannot be substituted for OCC as the consumer advocate.
The Marketers argue that OCC should be denied intervention in this case because the PUCO Staff “adequately represents the public interest.”[footnoteRef:7] The Marketers also claim that OCC’s intervention in this case is “duplicative, unnecessary, and would unduly prolong and delay the proceedings” because of the PUCO Staff’s “statutory role.”[footnoteRef:8] These arguments are meritless, and they demonstrate the Marketers’ misinterpretation of relevant statutes, rules, and PUCO precedent. [7:  Memorandum Contra at 5.]  [8:  Memorandum Contra at 5.] 

The PUCO Staff and OCC are distinct government entities with separate roles, which reflects the very reason that the General Assembly created OCC even with the existence of the PUCO Staff. OCC is the statutory representative of more than four million residential consumers throughout the State of Ohio. Ohio law (R.C. 4911.02) provides that OCC is authorized to “participate in proceedings in both state and federal courts and administrative agencies on behalf of the residential consumers.”[footnoteRef:9]  [9:  R.C. 4911.02(B)(2)(c).] 

The Energy Marketers refer to the PUCO Staff’s purported “statutory role and authority,” but they cite no statute—because there is none. There is no statute granting the PUCO Staff the authority to represent residential consumers; the General Assembly has granted statutory authority in that regard to OCC. The PUCO Staff can and should consider the interests of residential consumers when taking a position, but it might also consider numerous other interests, including even the interests of bad actors like SFE and Statewise. 
If, as the Energy Marketers claim, the PUCO Staff represents OCC’s interests, then the PUCO Staff would also represent the Marketers’ interests. And there would be no need for the Marketers to be granted participation in these cases either. The Energy Marketers’ position does not make sense. 
[bookmark: _Toc47101930][bookmark: _Toc47102262]2.	The intervention statute does not permit the PUCO to deny intervention based on an allegation that a party’s interest may be considered by the PUCO Staff.
As explained above, the PUCO Staff’s role is not to be the state representative of residential consumers—that is OCC’s role, by statute. But that discussion point by the Energy Marketers misses the point.
Ohio law sets forth standards for intervention. Under R.C. 4903.221, the PUCO, “in ruling upon applications to intervene in its proceedings, shall consider the following criteria: (1) The nature and extent of the prospective intervenor’s interest; (2) The legal position advanced by the prospective intervenor and its probably relation to the merits of the case; (3) Whether the intervention by the prospective intervenor will unduly prolong or delay the proceedings; (4) Whether the prospective intervenor will significantly contribute to full development and equitable resolution of the factual issues.” Ohio Adm. Code 4901-1-11 adds a fifth requirement, the “extent to which the person’s interest is represented by existing parties.”[footnoteRef:10] But this section is unlawful because it conflicts with the Revised Code’s controlling list of factors found in R.C. 4903.221.[footnoteRef:11] [10:  Ohio Adm. Code 4901-1-11(B)(5).]  [11:  See State ex rel. Celebrezze v. Nat’l Lime & Stone Co., 68 Ohio St.3d 377, 382 (1994) (an administrative rule “has the force of law unless it is unreasonable or conflicts with a statute covering the same subject matter”).] 

As explained in its motion to intervene, OCC easily satisfies these criteria. And the Energy Marketers have not and could not have established otherwise. Notably, the statute does not allow the PUCO to deny a party intervention based on an allegation that the PUCO Staff’s interest may be aligned with a prospective intervenor’s interest.
Further, the PUCO Staff is not even a “party” for purposes of intervention. As the PUCO’s rules state, “the commission staff shall not be considered a party to any proceeding,” except for purposes of specific, enumerated rules.[footnoteRef:12] Those specific, enumerated rules do not include the intervention rule Ohio Adm. Code 4901-1-11. And even if Ohio Adm. Code 4901-1-11(B)(5), which says that the PUCO shall consider “extent to which the person’s interest is represented by existing parties,” were lawful (which it isn’t), it would not apply to any alleged overlap between a party’s interest and the PUCO Staff’s interest. [12:  Ohio Adm. Code 4901-1-10(C).] 

In sum, the Energy Marketers’ arguments regarding OCC and the PUCO Staff fail at every turn. They fail first because the PUCO Staff and OCC do not represent the same interests. They fail because the law does not allow the PUCO to deny a party intervention simply because PUCO Staff may have a similar interest. And they fail because the PUCO Staff is not a “party” for purposes of intervention.
[bookmark: _Toc47101931][bookmark: _Toc47102263]3.	The Energy Marketers’ opposition to OCC’s intervention in these cases serves no purpose other than to delay the case, waste resources, and hinder OCC’s ability to represent Ohio’s residential consumers against the Energy Marketers. 
The Energy Marketers cite not a single case where the PUCO has denied OCC intervention simply because the PUCO Staff is also participating in the case. This is because, as explained above, any such ruling would be unlawful. The Energy Marketers’ opposition to OCC’s participation, despite OCC’s clear statutory authority to represent residential consumers under R.C. Chapter 4911, is as thin as the air. It serves no purpose other than to delay the case and hinder OCC’s ability to develop a record for consumer protection.
[bookmark: _Toc47101932][bookmark: _Toc47102264]C.	The Energy Marketers’ claim that OCC’s participation would unduly prolong and delay the proceeding is unfounded.
The Marketers claim that OCC should be denied intervention because OCC’s “legal position is unrelated to the merits of this investigation and would unduly prolong and delay the proceedings without significant contributions to the resolution of this matter.”[footnoteRef:13] The PUCO should reject this baseless claim. [13:  Memorandum Contra at 5.] 

OCC’s primary position in this case is to protect residential customers. Specifically, OCC has an interest in ensuring that the Marketers do not violate the PUCO’s rules and risk residential customers’ health to make a profit, and that when they do so, they should be penalized (including being kicked out of the state for the good of the public). This is directly related to the very purpose of this case: investigating more than 125 calls from consumers about the Marketers, which the PUCO Staff has described as involving “a pattern of misleading and deceptive practices, disputed enrollments, and possible violations of the door-to-door marketing limitations directed by the Commission in response to the COVID-19 health crisis.”[footnoteRef:14] OCC’s advocacy is therefore central to the core purpose of this case: investigating the Energy Marketers for their alleged bad acts against consumers. [14:  Entry ¶ 10 (July 1, 2020).] 

Nor is there any basis for the Energy Marketers’ claim that OCC will “burden PUCO with repetitive and parallel arguments about door-to-door sales which are currently being addressed in a separate matter apart from this proceeding.”[footnoteRef:15] To date, OCC has filed nothing in this case other than a motion to intervene. The Marketers speculate, based on an application for rehearing in another case, as to what OCC’s position in this case might be.[footnoteRef:16] There is no basis for the PUCO to deny OCC intervention in this case based on the Marketers’ guess about what OCC might file in the future. The Energy Marketers can rest assured that our position will be about the consumer protection for which OCC was founded by the General Assembly.  [15:  Memorandum Contra at 6.]  [16:  Memorandum Contra at 6 (citing OCC’s application for rehearing in Case No. 20-1040-GE-UNC).] 

[bookmark: _Toc47101933][bookmark: _Toc47102265]D.	The Energy Marketers cite no authority for their request to limit and impose a prior restraint on OCC’s discovery and participation in this case.
In a last ditch effort to deny consumers a voice in this case—where that voice is so badly needed—the Marketers ask the PUCO to limit OCC’s participation in three ways: (1) prohibit OCC from serving more than 40 discovery requests, (ii) deny OCC the right to participate in the proceeding until after the Staff Report is issued, and (iii) limit OCC’s advocacy to the issues identified in the Staff Report.
The Marketers cite no precedent to support their self-serving requests for a prior restraint on the state’s consumer advocate. That is telling. The PUCO should not silence OCC’s advocacy simply because the Marketers prefer that no one hear what OCC has to say about their marketing tactics against the Ohio consumers that OCC represents. So much for transparency in regulation by the people’s government. It is sad irony that, at a time when transparency and other state imperatives have been revealed as sorely lacking in utility issues involving the legislative process for House Bill 6, bad actors like the Energy Marketers want to upend the role of the people’s advocate (OCC) in the regulatory process.
Regarding a limit on discovery requests, Ohio Adm. Code 4901-1-16(B) provides that the “frequency of using these discovery methods is not limited unless the commission orders otherwise under rule 4901-1-24 of the Administrative Code.” A 40-request limit is inconsistent with the PUCO’s rules, which explicitly provide that there is no limit. Such a limit would also be inconsistent with the law. R.C. 4903.082, also a reform law in addition to the intervention statute that the Marketers assail, guarantees parties and intervenors “ample rights of discovery.” An arbitrary 40-request limit would not be considered “ample rights of discovery,” especially in a case involving more than 125 customers contacting the PUCO regarding issues with the misleading and deceptive practices of the Marketers. The request for a limit on discovery requests through a memo contra an intervention is also procedurally improper and should be rejected on that basis alone.[footnoteRef:17] OCC’s discovery will be guided by, among other things, the various bad acts against the people of Ohio that have been alleged against SFE and Statewise. [17:  See Ohio Adm. Code 4901-1-16(B) (requiring a party to file a motion for protective order under Ohio Adm. Code 4901-1-24 if it seeks any limit on discovery requests).] 

As for the Marketers’ request to restrict OCC’s participation until after the Staff Report is issued and to limit issues to those identified in the Staff Report, again, the Marketers provide no support for this unwarranted request. Such limitations would unfairly prohibit OCC from complying with its statutory duty to represent residential consumers. The PUCO’s discovery rules specifically state that their purpose is to “encourage the prompt and expeditious use of prehearing discovery in order to facilitate thorough and adequate preparation for participation in commission proceedings” and that “any party to a commission proceeding may obtain discovery of any matter, not privileged, which is relevant to the subject matter of the proceeding.”[footnoteRef:18]  [18:  O.A.C. 4901-1-16(A) and (B). ] 

Additionally, the Marketers’ attempt to bring discovery issues and prior restraint into this dispute about OCC’s motion to intervene violates Ohio Adm. Code 4901-1-16(A). That rule states that the PUCO’s discovery rules are “intended to minimize commission intervention in the discovery process.” Yet now, when this case has just barely started, the Marketers have gone out of their way to bring the PUCO into a speculative debate about future discovery. This is the opposite of minimizing PUCO intervention in the discovery process.
Finally, OCC and other parties frequently identify issues that need to be resolved but which are not addressed in a PUCO Staff report. For example, under the PUCO’s rules regarding Staff reports of investigation in rate proceedings, parties are explicitly allowed to file objections relating to the “failure of the report to address one or more specific items.”[footnoteRef:19] The PUCO routinely considers issues raised by parties that were not explicitly addressed in the PUCO Staff’s report of investigation. [19:  Ohio Adm. Code 4901-1-28(B). This rule does not explicitly apply in this proceeding because the rule applies only to “rate proceedings in which the commission is required by section 4909.19 of the Revised Code to conduct an investigation.” But it is persuasive authority showing that the scope of a Staff report does not serve to limit parties’ advocacy.] 

[bookmark: _Toc47101934][bookmark: _Toc47102266]E.	The PUCO should protect residential consumers and reject the Marketers’ self-serving claim that “OCC’s interest in this case is resolved” simply because the PUCO ordered the Marketers to temporarily stop marketing and enrollment of residential customers. 
On July 15, 2020, the PUCO ordered the Marketers to “cease all marketing and enrollment of residential customers.”[footnoteRef:20] Based on this alone, the Marketers claim that “there is no longer any risk that Ohio’s residential customers may be ‘adversely affected,’ and therefore OCC’s interest in this case is resolved.”[footnoteRef:21] But the real elimination of the risk of adverse consumer effects from SFE and Statewise would include the closing of their Ohio operations and their leaving the state for good. [20:  Entry ¶ 7 (July 15, 2020) (emphasis in original).]  [21:  Memorandum Contra at 3-4.] 

The PUCO should reject the Marketers’ flawed reasoning. There is no basis to conclude that this interim order puts an end to the concern for residential consumers. To the contrary, the PUCO Staff’s investigation in this case has just begun. 
According to the PUCO’s Entry opening the investigation in this case, the PUCO Staff received 125 calls about the Marketers from January to June 2020 that “involved a pattern of misleading and deceptive practices, disputed enrollments, and possible violations of the door-to-door marketing limitations directed by the Commission in response to the COVID-19 health crisis.”[footnoteRef:22] The mere fact that the PUCO ordered the Marketers’ to stop enrolling new residential customers while this investigation is pending does not in any way resolve all issues for residential consumers, as the Marketers seem to suggest. And as the PUCO explicitly stated in the July 15 Entry, “The consideration of all further potential remedial actions remains vested with the Commission subject to the outcome of Staff’s investigation and, if necessary, any evidentiary hearing in this case.”[footnoteRef:23] [22:  Entry ¶ 10 (July 1, 2020).]  [23:  Entry ¶ 7 (July 15, 2020).] 

Far from being “resolved,” as the Marketers claim, OCC has a strong consumer protection interest in this on behalf of Ohio consumers. That is just as the Ohio General Assembly intended in creating the watchdog that is OCC.

[bookmark: _Toc36479700][bookmark: _Toc47101935][bookmark: _Toc47102267]II.	CONCLUSION
OCC’s motion to intervene should be granted. OCC meets the criteria set forth in R.C. 4903.221, Ohio Adm. Code 4901-1-11, and the precedent established by the Supreme Court of Ohio for intervention. That is all that is required for intervention. OCC should not be silenced simply because the Marketers self-servingly would prefer to stem diversity of opinion and transparency in resolving the PUCO’s investigation of their “pattern of misleading and deceptive practices, disputed enrollments, and possible violations of the door-to-door marketing limitations directed by the Commission in response to the COVID-19 health crisis.”[footnoteRef:24] [24:  Entry ¶ 10 (July 1, 2020).] 
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