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On April 1, 2013, Columbia Gas of Ohio, Inc. (“Columbia” or “the Utility”) filed an Application for authority to recover approximately $8.2 million in base chip transition costs from customers.
  The Attorney Examiner assigned to this case issued a procedural Entry on May 3, 2013 which established May 31, 2013 as the deadline for filing Motions to Intervene and Comments on the Application by Staff and intervenors.
  On May 8, 2013, the Office of the Ohio Consumers’ Counsel (“OCC”) filed a Motion to Intervene on behalf of Columbia’s 1.2 million residential customers.
On May 23, 2013, Columbia filed a Memorandum Contra OCC’s Motion to Intervene (“Columbia Memo Contra”) claiming that OCC raising concerns over the base chip issue was improper.
  Columbia argued that OCC lacks standing to oppose the base chip issue because OCC no longer opposes Columbia’s SCO Auction process.
  OCC had reserved the right to oppose the base chip issue in the 2009 Stipulation and Recommendation in Case No. 08-1344-GA-EXM.
  The 2009 Stipulation specifically noted:
OCC reserves the right to oppose Columbia’s base chip application in conjunction with its opposition of an SCO auction.

Columbia is interpreting this language as inextricably tying OCC’s position in opposition of the base chip issue to opposition of the SCO (Standard Choice Offer) auction.  Moreover, Columbia argues that the amended Stipulation and Recommendation in Case No. 12-2637-GA-EXM signals an end to OCC’s opposition of the SCO and accordingly an end to OCC’s right to oppose the base chip issue.
  Columbia’s claim is wrong.


In the 2009 Stipulation, OCC’s reservation of rights did not establish an unbreakable connection between the base chip issue and the continuation of the SCO auctions.  The 2009 Stipulation did not make OCC’s opposition of the base chip issue contingent on continuing opposition to the SCO auction issue.


The Amended Stipulation and Recommendation in 12-2637-GA-EXM was very specific in identifying the issues that OCC agreed to and those about which OCC reserved its rights.  For example, because the 12-2637-GA-EXM Amended Stipulation related to the exit of the merchant function for non-residential customers, the Settlement noted that:
OCC joins only those provisions of the Amended Stipulation that relate to residential customers, * * * OCC’s decision not to litigate this issue will not be used as precedent against OCC in other cases.

The Amended Stipulation and Recommendation also noted:

OCC reserves the right to oppose any application to exit the merchant function for Columbia’s CHOICE-Eligible Residential Customers.  Furthermore, OCC’s signature on this Amended Stipulation cannot be used to make an argument that OCC supports a residential exit, or that OCC is precluded from challenging an Application filed by Columbia seeking a residential exit.


The Amended Stipulation and Recommendation does not mention the base chip issue and does not specify that the OCC agreed to waive its rights with regard to the base chip issue when discussing the SCO auction issue.  In fact, the Amended Stipulation and Recommendation is completely silent on the matter of the base chip transition costs.

To that end, silence cannot be construed to amount to an agreement because there was no agreement.  The Public Utilities Commission of Ohio (“PUCO”) has previously held that the failure to discuss issues in a proceeding should not be interpreted as acceptance or rejection of a position.
  In this case, there was no discussion of the base chip issue in the Amended Stipulation and Recommendation and silence on the issue should not be deemed as waiver by the OCC of its previous reservation of rights to challenge the base chip issue.   There is no acquiescence by OCC on the base chip issue, and the Amended Stipulation and Recommendation never achieved the type of understanding among the signatory parties necessary for a valid legal agreement.
  


Inasmuch as Columbia drafted the Amended Stipulation and Recommendation -- that does not mention the base chip issue -- then any ambiguity should be held against the Utility because Columbia assumed responsibility for drafting.  Ohio case law provides: “Moreover, to the extent we encounter an ambiguity in the contract, that ambiguity must be construed against the drafting party.”
  


For all the above stated reasons the PUCO should reject Columbia’s argument that OCC somehow waived its right to challenge the base chip issue, and should grant OCC’s intervention in this case.  
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