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I.
INTRODUCTION
In this proceeding, the Public Utilities Commission of Ohio (“PUCO”) will determine how much Duke Energy Ohio, Inc. will collect from customers for costs Duke incurred during 2012 in conjunction with its grid modernization (also known as “SmartGrid”) program.  Duke collects its grid modernization costs from customers through two riders – Rider DR-IM for electric costs and Rider AU for gas costs.  

Duke originally sought to collect $42,527,095 in modernization costs for its electric grid
 and $7,425,481 in gas modernization costs.
  Through Rider DR-IM, Duke proposed to collect $4.91 per month from each residential electricity customer and $7.30 per month from each non-residential electric customer.
  Through Rider AU, Duke proposed to collect $1.48 per month from each gas customer, except for its gas-only customers in Adams County, Georgetown and Lebanon, who would receive a credit of $0.70 per month.
  

Duke filed its Application on June 28, 2013.  Following the filing of comments and reply comments on the Application, negotiations occurred over several months among the parties to this proceeding.  The result of the negotiations was a Stipulation and Recommendation (“Stipulation”) that was filed in this case on January 10, 2014.  Signatories to the Stipulation include Duke, the PUCO Staff, the Office of the Ohio Consumers’ Counsel (“OCC”), Ohio Partners for Affordable Energy (“OPAE”) and FirstEnergy Solutions, a competitive retail electric service (“CRES”) provider.  
Among other things, the Stipulation:
· Reduces the amount Duke will collect through Rider DR-IM by more than $700,000 (to $41.8 million) and the amount Duke will collect through Rider AU by approximately $400,000 (to $7 million)
;

· Reduces the rate Duke will charge through Rider DR-IM by 8 cents per month for each residential electric customer (to $4.83) and by 13 cents per month for each non-residential electric customer (to $7.17)
;
· Places a cap of $6.75 per month on rates to be collected through Rider DR-IM with the filing made in calendar year 2014 and a cap of $7.00 per month on rates to be collected through Rider DR-IM with the filing made in calendar year 2015
;

· Reduces the rate Duke will charge gas customers through Rider AU by 8 cents per month (to $1.40), but also reduces the credit for gas-only customers by 7 cents per month (to $0.63)
;

· Requires Duke to track and provide a report, in its SmartGrid rider applications, on several non-cost metrics associated with reliability
;

· Requires Duke to conduct an analysis of the costs and benefits to customers of integrating data from advanced metering infrastructure into the outage management system (to improve outage detection at various levels on the grid)
 by June 1, 2014
;
· Requires Duke to deploy automated meter reading for gas only customers as part of its SmartGrid program
;
· Extends Duke’s optional residential time-differentiated pilot (Rate TD-2013) through May 31, 2016
; and
· Places a moratorium on Duke’s disconnection of residential customers who refuse, or opt out from, having a smart meter installed.

One CRES provider that intervened in this proceeding, Direct Energy,
 did not sign the Stipulation, and opposes it.  Direct Energy argues that the Stipulation, as a package, does not benefit customers, is not in the public interest and violates important regulatory principles and practices.
  Direct Energy contends that the PUCO should modify the Stipulation in a number of ways related to customer interval energy consumption/load data.

The estimated cost to implement Direct Energy’s modifications is $1,368,000.
 Direct Energy argues that all of Duke’s electric customers should pay these costs through Rider DR-IM.
  In the alternative to its proposed modifications, Direct Energy proposes a 24-month pilot program in which Direct Energy would be the sole CRES provider able to access customer load data.

As discussed herein, the Stipulation was a product of serious bargaining among capable, knowledgeable parties representing diverse interests; contains benefits to customers; furthers the public interest; and does not violate any regulatory principles.  Direct Energy’s proposals are unnecessary for the PUCO to approve the Stipulation.  The PUCO should approve the Stipulation as filed.  
II.
STANDARD OF REVIEW
The standard of review for consideration of a stipulation has been discussed in a number of PUCO cases and by the Ohio Supreme Court.  As the Ohio Supreme Court stated in Duff:

A stipulation entered into by the parties present at a commission hearing is merely a recommendation made to the commission and is in no sense legally binding upon the commission.  The commission may take the stipulation into consideration, but must determine what is just and reasonable from the evidence presented at the hearing.

The PUCO’s review of a stipulation for reasonableness must meet three criteria: (1) the stipulation must be a product of serious bargaining among capable, knowledgeable parties; (2) it must, as a package, benefit ratepayers and the public interest; and (3) it must not violate any important regulatory principle or practice.
  The ultimate question to be answered is whether, in light of the record, the Stipulation is reasonable and complies with Ohio law.  The evidence in this proceeding shows that the Stipulation meets the PUCO’s standard for approving stipulations.
III.
ARGUMENT
A.
The Stipulation Is A Product of Serious Bargaining Among Capable, Knowledgeable Parties Who Represent Diverse Interests.
The first criterion for PUCO approval of stipulations is that the settlement must be a product of serious bargaining among capable, knowledgeable parties.  Each of the parties in this proceeding has a history of active participation in PUCO proceedings and was represented by experienced and competent counsel.  The parties are knowledgeable in the issues raised in the comments filed in this proceeding.  In addition, the Signatory Parties represent the diverse interests of stakeholders, including OCC on behalf of residential consumer interests, OPAE, Duke, the PUCO Staff and a CRES provider (FirstEnergy Solutions).
The Stipulation is the product of serious bargaining.  Duke and interested parties participated in negotiations that that took place in numerous meetings over several months.  The negotiations resulted in concessions, as evidenced by the Stipulation.  The Stipulation meets the first criterion for PUCO approval.  
B.
The Stipulation, As A Package, Benefits Customers And The Public Interest.
A comparison of Duke’s Application (Duke Ex. 1) and the Stipulation (Joint Ex. 1) shows that the Stipulation, as a package, includes benefits to customers and to the public interest.  The Stipulation is better for customers than Duke’s application.
First, the Stipulation reduces the amount Duke will collect from electric customers through Rider DR-IM by more than $700,000.
  The Stipulation also reduces the amount Duke will collect from gas customers through Rider AU by more than $400,000.
  

Second, the Stipulation places a cap of $6.75 on the monthly rates to be collected through Rider DR-IM beginning with the filing made in calendar year 2014, and a cap of $7.00 per month on rates to be collected through Rider DR-IM beginning with the filing made in calendar year 2015.
  Rate caps on Rider DR-IM were approved in Duke’s first electric security plan case, and expired in 2013.
  Absent the Stipulation, the rate caps for calendar years 2014 and 2015 would not exist.  That is a benefit to customers and the public specifically attributable to the Stipulation.
Third, the Stipulation requires Duke to track and report on several non-cost metrics associated with reliability.  These metrics are the number of times when Duke’s self-healing teams were called upon in outages to operate, the number of instances when such teams operated and the number of instances when they failed to operate.
  Further, Duke will identify causes of failures (to the extent feasible) and the corrective action taken to avoid future failure of self-healing teams.
  These metrics help to monitor the effectiveness of Duke’s grid modernization program, and thus the metrics are a benefit to customers and the public interest.
Fourth, the Stipulation places a moratorium on the disconnection of residential customers who refuse, or opt out from, having a smart meter installed.
  This was a concern expressed by OPAE in its Comments and OCC in Reply Comments in this proceeding.
  No customer should be disconnected for refusing to allow a utility to install an advanced meter.  The PUCO has adopted a rule (Ohio Adm. Code 4901:1-10-05(J)) that will permit customers to opt out of advanced meter service.
  But that rule is not yet in effect.  Regardless, OCC believes that the rule should be followed by Ohio utilities at this point in the PUCO’s process.  The Stipulation should ensure that Duke’s customers receive the benefit of the rule now.
These are just some of the ways the Stipulation benefits customers and the public interest.  The Stipulation thus meets the second criterion for PUCO approval.

C.
The Stipulation Does Not Violate Any Important Regulatory Principle Or Practice.
The Stipulation provides the benefits listed above without violating any important regulatory principle or practice.
  The Stipulation thus meets the third criterion for PUCO approval.
Direct Energy claims that the Stipulation violates important regulatory principles or practices.  The basis for this claim is that the Stipulation does not require Duke to install a meter data management system that is sufficient to allow CRES providers to offer time-of-use or other dynamic-pricing products to residential customers.
  Direct Energy has proposed two amendments to the Stipulation in this regard. 
  
The SmartGrid is a very expensive proposition for Ohioans to pay.  So, the PUCO should be active in requiring the benefits (hopefully real, versus alleged) of the SmartGrid to be made available to Ohioans.  It is thus appropriate to address, in some forum, the potential that dynamic prices (as enabled by the SmartGrid) can benefit Ohioans.  But the cost to make changes to an electric distribution utility’s (“EDU”) systems to accommodate a particular type of CRES offering should not be borne by customers, especially those who do not switch to the services necessitating the changes to the EDU’s system.  The cost should be borne by the CRES provider(s) who necessitated the changes to the EDU’s system.
The evidence in this proceeding shows that Direct Energy’s proposal is better addressed in other forums, particularly Duke’s Grid Modernization Collaborative.  In Comments filed in this proceeding, OCC called upon the PUCO to instruct Duke itself to make dynamic and time-differentiated rates available (on a voluntary basis) to all residential customers who have a certified smart meter no later than the second quarter of 2014.
  But OCC also recognized that there are outstanding issues that need to be resolved, such as consumer privacy, electronic data interchange, billing system rate design adaptability and who will pay for billing system upgrades for CRES-provided customer programs.
  OCC recommended that discussions on such unresolved issues be addressed through the Collaborative.

Duke has agreed that the Collaborative is a venue for resolving these issues.
  Thus, Direct Energy has alternatives other than the settlement in this proceeding to introduce its proposal.  The PUCO should adopt the settlement without the modifications proposed by Direct Energy.
IV.
CONCLUSION
The Stipulation meets all three criteria for PUCO approval of stipulations.  The Stipulation is the product of serious bargaining among capable, knowledgeable parties with diverse interests.  The Stipulation, as a package, benefits customers and the public interest.  And the Stipulation does not violate any important regulatory principle or practice.  The PUCO should adopt the Stipulation without amendments.
Respectfully submitted,

BRUCE J. WESTON


OHIO CONSUMERS’ COUNSEL

/s/ Terry L. Etter                           

Terry L. Etter, Counsel of Record


Assistant Consumers’ Counsel

Office of the Ohio Consumers’ Counsel

10 West Broad Street, Suite 1800

Columbus, Ohio 43215-3485

Telephone:  (614) 466-7964 (Etter direct)
Terry.etter@occ.ohio.gov
CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Initial Post-Hearing Brief was served on the persons stated below via electronic service this 14th day of February 2014.

/s/ Terry L. Etter                           

Terry L. Etter


Assistant Consumers’ Counsel

SERVICE LIST

	Devin Parram

Thomas Lindgren

Assistant Attorneys General

Attorney General’s Office  

Public Utilities Section

180 E. Broad St, 6th Floor

Columbus, OH  43215

Devin.parram@puc.state.oh.us
Thomas.lindgren@puc.state.oh.us

	Amy B. Spiller

Elizabeth H. Watts

Duke Energy Ohio

1309 East Fourth Street, 1303-Main

P.O. Box 960

Cincinnati, OH 45201-0960

Amy.spiller@duke-energy.com
Elizabeth.watts@duke-energy.com


	Colleen L. Mooney

Cathryn N. Loucas

Ohio Partners for Affordable Energy

231 West Lima Street

Findlay, OH 45839-1793

cmooney@ohiopartners.org
cloucas@ohiopartners.org

	Joseph M. Clark

21 E. State St.

Suite 1950

Columbus, OH 43215

joseph.clark@directenergy.com
Attorney for Direct Energy Services, LLC and Direct Energy Business, LLC

	Mark A. Hayden

Scott J. Casto

FirstEnergy Service Company

76 South Main Street

Akron, OH 44308

haydenm@firstenergycorp.com
scasto@firstenergycorp.com

	Attorney Examiner:

Kerry.sheets@puc.state.oh.us


� See Duke Ex. 2 (Laub Testimony), Schedule 13 Electric.  Of this total, $36,148,031 was allocated to residential electric customers and $6,379,064 was allocated to non-residential electric customers.


� See id., Schedule 14 Gas.


� See id. at 10.  


� See id. at 15.  According to Ms. Laub, Duke has customers in Adams County, Georgetown and Lebanon who receive only gas service from Duke because they are outside Duke’s electric service territory.  The customers are given a credit reflecting the common costs of the electric and gas SmartGrid programs and the allocable project management organization costs.  See id. at 5-6.


� Joint Ex. 1 at 5.


� Id. at 5-6.


� Id. at 7.


� Id. at 6.


� Id. at 7-8.


� The analysis in this provision relates to the extent to which Duke can use its SmartGrid to better detect when consumers are out of service.  The analysis will also provide information about the costs of such outage detection, which includes integration of outage data into Duke’s outage management system.  As stated, OCC is interested in Ohio customers having benefits from SmartGrid that are commensurate with the significant costs they are paying for the SmartGrid.


� Id. at 8.


� Id.


� Id.


� Id.


� “Direct Energy” refers collectively to Direct Energy Services, LLC and Direct Energy Business, LLC.


� Direct Energy Ex. 1 (Ringenbach Testimony) at 4; Direct Energy Ex. 2 (Lause Testimony) at 4.


� Direct Energy Ex. 1 (Ringenbach Testimony) at 5.


� See id. at 12.


� See id.


� See id. at 7-8.  Direct Energy apparently would pay the costs Duke would incur to implement the pilot “based on further discussions on what that cost would be.”  Tr. at 56.


� Duff v. Pub. Util. Comm. (1978), 56 Ohio St.2d 367, 379.


� See Consumers’ Counsel v. Pub. Util. Comm’n. (1992), 64 Ohio St.3d 123, 126.


� Duke’s Application sought to collect $42,527,095 from electric customers through Rider DR-IM.  Duke Ex. 2 (Laub Testimony), Schedule 13 Electric.  Under the Stipulation, Duke will collect $41.8 million through Rider DR-IM.  Joint Ex. 1 at 5.


� Duke’s Application sought to collect $7,425,481 from gas customers through Rider AU.  Duke Ex. 2 (Laub Testimony), Schedule 13 Gas.  Under the Stipulation, Duke will collect $7 million through Rider AU.  Joint Ex. 1 at 5.


� Joint Ex. 1 at 7.


� See In the Matter of the Application of Duke Energy Ohio for Approval of an Electric Security Plan, Case No. 08-920-EL-SSO, Opinion and Order (December 17, 2008) at 17.


� Joint Ex. 1 at 7-8.


� Id. at 8.


� Id.


� OPAE Ex. 1 at 3-4; OCC Ex. 2 at 2-3.


� In the Matter of the Commission's Review of Chapter 4901:1-10, Ohio Administrative Code, Regarding Electric Companies, Case No. 12-2050-EL-ORD, Finding and Order (October 16, 2013), Attachment B.


� See Duke Ex. 5 (Lawrence Testimony) at 7.


� See Tr. at 89.


� See Direct Energy Ex. 1 (Ringenbach Testimony) at 5.


� See OCC Ex. 1 at 4.  OCC recognizes that the time it has taken for this proceeding to run its course may not make it possible to have dynamic and time-differentiated rates available in Duke’s service territory by the second quarter of this year, but it is nevertheless a goal.


� Id.


� Id.


� See Duke Ex. 5 (Lawrence Testimony) at 12.
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