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AND 

MOTION TO SUSPEND AUTOMATIC APPROVAL

OF DUKE VEGETATION MANAGEMENT CHANGES 
BY

THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL

The Office of the Ohio Consumers’ Counsel (“OCC”) moves to intervene and suspend the automatic approval process where Duke
 is proposing to substantially modify its Vegetation Management Plan. This Plan addresses when and how Duke will remove vegetation, and affects how much consumers will pay for vegetation removal in various riders (such as the electric service reliability rider and the distribution capitalization investment rider) and base rates.
 However, this is not a typical Vegetation Management Plan update; rather, it is a comprehensive change to Duke’s tree trimming policies and procedures that must be carefully evaluated for consumer protections. The plan should not be automatically approved. 
OCC is filing on behalf of the 639,000 residential electric and 390,000 residential natural gas utility customers of Duke.
 The reasons the Public Utilities Commission of Ohio 

(“PUCO”) should grant OCC’s Motions are further set forth in the attached Memorandum in Support.
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MEMORANDUM IN SUPPORT


I. INTRODUCTION

A vegetation management plan is required for each utility to establish how it will maintain safe and reliable services.
 Under O.A.C. § 4901:1-10-27 (F), Duke is required to file an application to revise or amend
 its Vegetation Management Plan (“Plan”), and if the application has not been acted on within 45 calendar days, it will be automatically approved on the 46th day. The PUCO should grant OCC’s Motion to Intervene and Motion to Suspend the automatic approval of this application because Duke’s application contains substantial changes to its Plan that must be thoroughly reviewed. Duke’s application should not be automatically approved, and there is good cause for the suspension of this application as explained below. 

II.
MOTION TO INTERVENE
R.C. 4903.221 provides, in part, that any person “who may be adversely affected” by a PUCO proceeding is entitled to seek intervention in that proceeding. The interests of Ohio’s residential customers may be “adversely affected” by this case, especially if the residential customers were unrepresented in a proceeding where Duke is proposing a new vegetation management Plan that significantly changes how and when vegetation will be removed and the costs that Duke then collects from consumers. In addition, the vegetation management Plan significantly changes Duke’s practices for vegetation removal along both distribution and transmission circuits and impacts advance notification requirements to customers, property rights, and dispute resolution processes.   
The vegetation management Plan is ultimately paid for by Duke customers in distribution and transmission base rates, and through tree trimming and other riders. For consumer protection, the Plan must carefully evaluate Duke’s obligations and responsibilities under the new plan to prevent unnecessary and/or duplicative charges being collected from consumers. 
Thus, this element (an adverse effect) of the intervention standard in R.C. 4903.221 is satisfied. 

R.C. 4903.221(B) requires the PUCO to consider the following criteria in ruling on motions to intervene:

(1)
The nature and extent of the prospective intervenor’s interest;

(2)
The legal position advanced by the prospective intervenor and its probable relation to the merits of the case;

(3)
Whether the intervention by the prospective intervenor will unduly prolong or delay the proceedings; 

(4)
Whether the prospective intervenor will significantly contribute to full development and equitable resolution of the factual issues.

First, the nature and extent of OCC’s interest is representing the residential customers of Duke where Duke proposes  substantial changes that affect how much consumers are charged for this Plan. This interest is different than that of any other party and especially different from that of the utility whose advocacy includes the financial interest of stockholders.

Second, OCC’s advocacy for residential customers will include, among other things, advancing the position that the new Plan must clearly describe customer rights and obligations; provides advance notification requirements prior to vegetation removal; provides specific cycle-based tree-trimming requirements for both distribution and transmission circuits; defines danger and hazard trees; and explains property rights for vegetation management both inside and outside the right of way.  OCC’s position is therefore directly related to the merits of this case, which is pending before the PUCO, the authority with regulatory control of public utilities’ rates and service quality in Ohio. 

Third, OCC’s intervention will not unduly prolong or delay the proceedings. OCC, with its longstanding expertise and experience in PUCO proceedings, will duly allow for the efficient processing of the case with consideration of the public interest.

Fourth, OCC’s intervention will significantly contribute to full development and equitable resolution of the factual issues. OCC will obtain and develop information that the PUCO should consider for equitably and lawfully deciding the case in the public interest. 

OCC also satisfies the intervention criteria in the Ohio Administrative Code (which are subordinate to the criteria that OCC satisfies in the Ohio Revised Code). To intervene, a party should have a “real and substantial interest” according to Ohio Adm. Code 4901-1-11(A)(2). As the advocate for residential utility customers, OCC has a very real and substantial interest in this case where Duke’s Plan is being substantially re-done. This includes providing new definitions for the types of tree-trimming and removal costs that ultimately will be passed along to consumers in higher electric charges on their bills. 
In addition, OCC meets the criteria of Ohio Adm. Code 4901-1-11(B)(1)-(4). These criteria mirror the statutory criteria in R.C. 4903.221(B), which OCC has already addressed, and OCC satisfies.

Ohio Adm. Code 4901-1-11(B)(5) states that the PUCO shall consider “[t]he extent to which the person’s interest is represented by existing parties.” While OCC does not concede the lawfulness of this criterion, OCC satisfies this criterion in that it uniquely has been designated as the state representative of the interests of Ohio’s residential utility customers. That interest is different from, and not represented by, any other entity in Ohio.
Moreover, the Supreme Court of Ohio (“Court”) confirmed OCC’s right to intervene in PUCO proceedings, in deciding two appeals in which OCC claimed the PUCO erred by denying its interventions. The Court found that the PUCO abused its discretion in denying OCC’s interventions and that OCC should have been granted intervention in both proceedings.
 
III.
MOTION TO SUSPEND THE PUCO’S AUTOMATIC 45-DAY


APPROVAL PROCESS
Duke has proposed significant changes to its existing Vegetation Management Plan. The proposed changes are voluminous and deserve to be thoroughly reviewed by the PUCO Staff and interested parties such as OCC. The Ohio Adm. Code 4901:1-10-27 (E)-(F) provides that an application to revise or amend a utility’s vegetation management plan will be automatically approved on the 46th calendar day, unless the PUCO acts on it. Duke filed its Application on May 15, 2020, and it will be automatically approved on June 29, 2020 if the PUCO does not take action to suspend it. 

In order to conduct a thorough review of the proposed Plan and to protect consumers, the PUCO should suspend the automatic 45-day approval process. There is good cause for the PUCO to suspend automatic approval of Duke’s Application in this case because this suspension will help protect consumers by confirming that the changes do not result in consumers overpaying for vegetation management. 

Duke’s proposed overhaul of its Plan for vegetation management affects all customers, including residential consumers. Included in these changes are various defined terms such as “danger tree” and “hazard tree.”
 These terms are important because they affect if and how Duke can remove trees both inside and outside the right of way. These 

terms also affect how Duke can charge consumers for tree trimming and removal.
 Duke will collect all of the costs associated with implementing the vegetation management Plan from consumers through distribution and transmission base rates, tree-trimming riders, and even its capital investment rider. Therefore, Duke’s responsibilities for vegetation management both inside and outside the utility right of way must be well defined to avoid the potential for unnecessary, inefficient or duplicative charges  to consumers.  
And because this substantially revised vegetation management plan will affect Duke’s long-standing distribution and transmission tree-trimming practices both within and outside the utility right-of way, consumer protections are necessary. Consumers must be notified about planned vegetation management activities, property rights, and dispute resolution processes. These protections may be diluted or lost completely if the changes are automatically approved without a thorough review by the PUCO. Instead, the PUCO should thoroughly review Duke’s new Plan to verify that the proposed changes clearly and appropriately define Duke’s responsibilities and its customers’ responsibilities. OCC’s motion to suspend the automatic approval process should be granted so that the PUCO can conduct this necessary review. 
OCC has authority under law to represent the interests of the 639,000 residential electric and 390,000 residential gas utility customers of Duke, under R.C. Chapter 4911. OCC meets the criteria set forth in R.C. 4903.221, Ohio Adm. Code 4901-1-11, and the precedent established by the Supreme Court of Ohio for intervention. OCC has also provided good cause for the PUCO to suspend the automatic 45-day approval process for this application. On behalf of Ohio residential customers, the PUCO should grant OCC’s Motion to Intervene and Motion to Suspend.
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CERTIFICATE OF SERVICE


I hereby certify that a copy of this Motion to Intervene and Motion to Suspend was served on the persons stated below via electronic transmission, this x10th day of June 2020.


/s/ Ambrosia E. Wilson______


Ambrosia E. Wilson

Counsel of Record
The PUCO’s e-filing system will electronically serve notice of the filing of this document on the following parties:

SERVICE LIST

	john.jones@ohioattorneygeneral.gov
Attorney Examiners:

Lauren.augostini@puco.ohio.gov
Nicholas.walstra@puco.ohio.gov

	rocco.dascenzo@duke-energy.com

larisa.vaysman@duke-energy.com

jeanne.kingery@duke-energy.com




	
	

	
	


� Duke Energy Ohio, Inc.


� See Application at 2-4.


� See R.C. Chapter 4911, R.C. 4903.221 and Ohio Adm. Code 4901-1-11.


� See Oh. Adm. Code 4901:1-20-27 (E)-(F) (The plans must include how the utility will maintain and comply with its written programs, policies, procedures, and schedules for the inspection, maintenance, repair, and replacement of its transmission and distribution circuits and equipment).


� See id. (F) (All revisions or amendments (including modification to a current program, addition of a new program, or elimination of an existing program) requested by an electric utility shall be filed with the commission).





� See Ohio Consumers’ Counsel v. Pub. Util. Comm., 111 Ohio St.3d 384, 2006-Ohio-5853, ¶¶13-20.


� See Application at 3; Attachment A at 6, 16.


� Duke has various riders, including the Electric Service Reliability Rider (This rider charges customers for expenses for Duke Energy Ohio’s contractor vegetation management services above amounts being recovered in base rates) Duke Tariff PUCO Electric No. 19, Sheet No. 80.02; the Distribution Capital Investment Rider (This rider charges customers for expenses for distribution infrastructure investments) In the Matter of the Application of Duke Energy Ohio, Inc. for Authority to Establish a Standard Service Offer Pursuant to R.C. 4928.143 in the Form of an Electric Security Plan, Accounting Modifications, and Tariffs for Generation Service, Case No. 17-1263-EL-SSO, et. al., Opinion and Order at 69-70 (December 19, 2018). 
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