BEFORE THE PUBLIC

UTILITIES COMMISSION OF OHIO

	In the Matter of the Application of Duke Energy Ohio, Inc. for an Increase in Gas Rates.


	)

)

)


	Case No. 07-589-GA-AIR

	In the Matter of the Application of Duke Energy Ohio, Inc. for Approval of an Alternative Rate Plan for its Gas Distribution Service.
	)

)

)

)


	Case No. 07-590-GA-ALT

	In the Matter of the Application of Duke Energy Ohio, Inc. for Approval to Change Accounting Methods.
	)

)

)
	Case No. 07-591-GA-AAM


DUKE ENERGY OHIO, INC’S MOTION FOR WAIVER AND FOR LEAVE TO FILE DEPOSITIONS INSTANTER 
Now comes Duke Energy Ohio, Inc., (DE-Ohio), and hereby respectfully moves the Public Utilities Commission of Ohio (Commission) for leave to file the depositions of Bruce Hayes, Anthony Yankle, Wilson Gonzalez, and Kathy L. Hagans, Instanter.  
On Friday, February 22, 2008, DE-Ohio electronically filed its Notice of Filing of Depositions (“Notice”).  The Notice listed the filing of deposition transcripts for the following witnesses; Anthony Yankel, Wilson Gonzalez, Kathy L. Hagans, Bruce M. Hayes, and Steven B. Hines.  While all five deposition transcripts were electronically transmitted on Friday, February 22, 2008, only the deposition of Steven Hines was received by docketing prior to 5:30 pm.  The transcripts of Anthony Yankle, Wilson Gonzalez, and Kathy L. Hagans were received after 5:30 pm and consequently, were considered to be filed on Monday, February 25, 2008.  Additionally, DE-Ohio, due to an administrative error mistakenly electronically filed the Notice of Deposition of Bruce Hayes, instead of the deposition of Bruce Hayes.  DE-Ohio corrected this filing on Monday February 25, 2008.
The deposition transcripts were provided to Counsel for DE-Ohio on Friday, February 22, 2008.    Despite reasonable efforts, DE-Ohio was unable to file all five (5) deposition transcripts, which occurred on Thursday February 21, 2008, three days prior to the commencement of the hearing as provided for in Ohio Administrative Code (“OAC”) 4901-1-21.  Wherefore, DE-Ohio respectfully requests that the Commission waive the requirement that depositions be filed three days prior to the hearing and grant this Motion for Leave to File Depositions Instanter and accept same for filing.  A memorandum in support is attached.

Respectfully submitted,







/s/ John J. Finnigan, Jr.






__________________________________

John J. Finnigan, Jr. 

Associate General Counsel

Paul Colbert 

Associate General Counsel

Rocco D’Ascenzo 

Counsel

Duke Energy Ohio, Inc

139 East Fourth Street, Rm 25 AT II

Cincinnati, OH  45201-0960

Phone:
(513) 419-1852
Fax: 
(513) 419-1846
Email: john.Finnigan@duke-energy.com

MEMORANDUM IN SUPPORT
I. Facts:

The above styled proceedings involve DE-Ohio’s Application for an Increase in its Gas Rates.  On Friday, February 22, 2008, DE-Ohio electronically filed its Notice of Filing of Depositions (“Notice”) in accordance with OAC 4901-1-21.
  The Notice listed the filing of deposition transcripts for the following witnesses; Anthony Yankel, Wilson Gonzalez, Kathy L. Hagans, Bruce M. Hayes, and Steven B. Hines.  The deposition transcripts of all witnesses, except that of Bruce Hayes, were electronically transmitted on Friday, February 22, 2008.
 However, only the deposition of Steven Hines was received by docketing prior to 5:30 pm.  The transcripts of Bruce Hayes, Anthony Yankle, Wilson Gonzalez, and Kathy L. Hagans were received after 5:30 pm and consequently, are considered filed on Monday, February 25, 2008.
  The hearing is presently set to commence on Tuesday, February 26, 2008.
The depositions described in the Notice were initially the subject a Motion to Compel Discovery (“Motion to Compel”) filed February 5, 2008.
  DE-Ohio’s Motion to Compel was granted by the Commission on February 15, 2008.
  The depositions occurred on Thursday, February 21, 2008, which was as soon as practical after the Commission granted DE-Ohio’s Motion to Compel.  DE-Ohio requested the transcripts be expedited and were provided to counsel for DE-Ohio on Friday, February 22, 2008.  Despite reasonable efforts, DE-Ohio was unable to file all five (5) deposition transcripts prior to the closing of docketing on Friday, February 22, 2008.  
II. DISCUSSION:

OAC 4901-1-21 provides in relevant part, “unless otherwise ordered for good cause shown, any depositions to be used as evidence must be filed with the Commission at least three days prior to the commencement of the hearing.”
 According to Commission rules, documents sent to Docketing after 5:30 pm are considered received and filed on the next business day.  Under normal circumstances, the timing would not have been a problem, because February 22, 2008 was four days before the scheduled commencement of the hearing, and the delay of the filings to the next business day would have resulted in the deposition transcripts being filed three (3) days before the hearing, consistent with OAC 4901-1-21(N).  Unfortunately, due to the fourth day falling on a Friday, the next business day for Docketing was Monday, February 25, 2008, just one day before the commencement of the hearing.
DE-Ohio respectfully submits that good cause exists for this Commission to consider the depositions filed on Monday, February 25, 2008, as filed timely and allow the depositions to be used at the hearing of this matter.   The depositions will be used, if at all, for impeachment purposes and in brief, should the matter go to trial as scheduled on February 26, 2008.  The use of the transcripts would allow the Commission to base its decision in this proceeding upon all relevant evidence, including sworn testimony provided by deposed witnesses, which may contradict their direct testimony.  
Permitting the late filing of the deposition transcripts will not prejudice Parties or cause any delay.  DE-Ohio sent all Parties copies of all documents, including the Notice and all deposition transcripts, on Friday February 22, 2008.  Therefore, all Parties were put on notice of DE-Ohio’s intent to use the depositions during the hearing of this matter and were provided copies of all relevant documents.  DE-Ohio timely filed its Notice listing all five depositions.  Therefore, only Docketing was affected by the delayed filing of deposition transcripts for witnesses Bruce Hayes, Anthony Yankle, Wilson Gonzalez, and Kathy L. Hagans.  Moreover, a tentative settlement has been reached with Parties, which has resulted in the February 26, 2008 hearing to be continued. 
DE-Ohio used reasonable efforts in its attempt to timely file its Notice and all deposition transcripts prior to the closing of Docketing on February 22, 2008. The depositions occurred on Thursday, February 21, 2008, five (5) days before the hearing.  At that time, DE-Ohio requested the transcripts be expedited.   DE-Ohio received the transcripts on Friday, February 22, 2008, four (4) days before the commencement of the hearing.  DE-Ohio timely filed its Notice and one of the deposition transcripts that same day. Due to the large size of the electronic files, the transmittal of the documents took longer than anticipated, resulting in the transmittal of some of the deposition transcripts after Docketing closed on Friday February 22, 2008.  Nonetheless, DE-Ohio did electronically transmit all but one of the depositions to Docketing on Friday February 22, 2008.  Due to an administrative error, what DE-Ohio thought was the deposition of Witness Bruce Hayes, was in fact an electronic copy of the Notice of Deposition already filed in the Docket.  DE-Ohio corrected this error on Monday February 25, 2008 as soon as it was discovered. 
III.
Conclusion

All Parties were provided timely notice of DE-Ohio’s filing of all deposition transcripts and were electronically provided copies of all documents.  DE-Ohio used reasonable efforts to file the transcripts with the Commission in a timely fashion.  Accordingly, the Commission should grant DE-Ohio’s Motion for Waiver and for Leave to File Depositions Instanter of witnesses Anthony Yankel, Wilson Gonzalez, Kathy L. Hagans, and Bruce M. Hayes.
Respectfully submitted,
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� In re Duke Energy Ohio’s Application for an Increase in its Gas Rates, Case No 07-589-GA-AIR et al.,(Notice of Filing)(February 22, 2008).


�Due to an administrative error, DE-Ohio mistakenly re-filed Bruce Hayes’s Notice of Deposition, rather than the deposition transcript. DE-Ohio learned of this error on Monday February 25, 2008 and has re-filed the transcript.


� In re Duke Energy Ohio’s Application for an Increase in its Gas Rates, Case No 07-589-GA-AIR et al.,(Notice of Filing)(February 22, 2008). DE-Ohio filed the transcript of Bruce Hayes on Monday February 25, 2008.


� Id. at (Motion to Compel Discovery) (February 5, 2008).


� Id. at (Entry)(February 15, 2008). 


� Ohio Admin. Code §4901-1-21(N) (Baldwin 2007).
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