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SECTION I—INTRODUCTION
Q.
Please state your name, title and business address.

A. May name is James M. “Mike” Maples.  I am employed as Regulatory Manager for Embarq Management Company, which provides management services to United Telephone Company of Ohio d/b/a Embarq (“Embarq”).  My business address is 5454 W. 110th Street, Overland Park, KS 66211.

Q. Please summarize your educational and professional background.

A. I have over 39 years of experience in the telecommunications industry ranging from the actual installation and maintenance of telecommunications networks, demand forecasting, financial modeling, costing, regulatory reporting, retail and wholesale product development, contract negotiations, process re-engineering, systems development, and public policy formation.  My career began in 1968 when I was employed by Sprint/United Telephone Company of Texas as an installer/repairman of residential, simple and complex business systems and later as a central office switchman.  During that same period I earned a Bachelor of Science degree from East Texas State University, Commerce, Texas, with majors in mathematics and industrial technology.  After graduating in December 1973, I entered the company’s Management Training program and upon completion was promoted to the position of Revenue Requirement Analyst in 1974.  
For the next seventeen (17) years, I held positions of increasing responsibilities in state, regional and corporate Sprint organizations.   During that period, I prepared or was responsible for jurisdictional separation studies, revenue budgets, demand forecasts, access charge rates, and financial reporting to various regulatory agencies.  

From 1991 through 1995, as Manager Cost Allocations at Sprint/United Management Corporation, I developed financial models for alternative regulation, participated in a two year project to develop a system-wide product costing model, developed and trained personnel on revenue budget models, and standardized systems for separations costing through system design, development, testing and implementation.  

In 1995, I accepted the position of Manager-Pricing/Costing Strategy and for 17 months coordinated several system-wide teams that were charged with the identification and development of methods, procedures, and system changes required to implement local competitive services.  During that period, I coordinated the technical support needed to establish and maintain relationships with competitive local exchange carriers (“CLECs”).

From September 1996 through July 1999 I held the position of manager of Competitive Markets – Local Access with the responsibility for pricing unbundled network elements, supporting negotiations with new competitive carriers, and assisting in implementation issues.  

I began my current position in August 1999.  My responsibilities include the review of legislation, court rulings and FCC and state Commission orders affecting telecommunications policy, interpreting the impact to the corporation, developing policy positions, communicating them throughout the organization, and representing them before regulatory bodies such as the Public Utilities Commission of Ohio.

Q.
Are you an attorney?

A. I am not an attorney and my review and interpretation of federal and state statutes, rules, orders and other applicable rulings is from the perspective of an informed member of the public and an industry veteran, for the formulation of policy.

Q.
Have you testified before any regulatory commissions?

A. Yes.  I have testified before the Missouri, Florida, Nevada, Pennsylvania, Minnesota, and California regulatory commissions regarding a variety of issues including number portability, intercarrier compensation, network unbundling, and network interconnection.  

Q.
What is the purpose of your Direct Testimony?

A. The purpose of my Direct Testimony is to support Embarq’s positions on issues 1, 2, 3, 4, 5, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19 and 20. 
Q. Please summarize your Direct Testimony.

A. Embarq provides 9-1-1 service to 53 PSAPs across 21 counties in Ohio.  It does so with two selective routers in a redundant configuration.  Phase II wireless service, which is implemented at the request of the 9-1-1 planning committee, has been deployed in 15 of those counties.  Embarq’s 9-1-1 network provides near perfect accuracy with respect to database queries and Embarq is proud of its contribution to providing Emergency Services to the citizens of Ohio.

Embarq agrees that the nation’s emergency infrastructure, and specifically the 9-1-1 network, is of the utmost importance.  Similarly, all parties would likely agree that competitive markets are good for consumers; however, the emergency market that provides 9-1-1 services is not the average market, but is in fact unique.  All voice providers are required by law to provide 9-1-1 access to their end users and must do so through the entity that has been designated as the primary provider of 9-1-1 service to the county, no matter who that entity is.  In this respect, 9-1-1 service is not the same as competitive voice service, since other voice providers (ILECs, CLECs, CMRS, and VoIP) and their end users cannot seek out an alternative 9-1-1 service provider once an entity has received the contract to provide the 9-1-1 service for a county.  For 911 services the competition is among entities to become designated as the primary 911 service provider, whether as an ILEC like Embarq, as a CLEC such as Intrado, or even a government agency. Competition ceases to be a factor once the contract to provide the 9-1-1 service for a county has been awarded.   
When an individual dials 9-1-1, regardless of how they receive voice communication services (wireless, regular wireline, or VoIP), the call is transported from their location to the Wireline E911 Network, which is defined by the FCC as being separate from, but connected to, the Public Switched Telephone Network (“PSTN”).  The 9-1-1 call from the end user connects to the Wireline E911 Network at the selective router, which is the point of demarcation between the PSTN and the Wireline E911 Network, and is forwarded to the appropriate Public Safety Answering Position (“PSAP”).  When the PSAP receives the 9-1-1 call, a query is sent to the Automatic Location Information (“ALI”) database to retrieve information about the caller, including the caller’s geographic location.  The PSAP uses that information to dispatch the appropriate emergency responder, be it police, fire department, or emergency medical technicians.  A 9-1-1 call therefore incorporates a voice communication, an information (database) communication, and human interaction resulting in the provision of an emergency service.  The service being delivered is an emergency service.  The Wireline E911 Network is part of the infrastructure used to activate the service. 

The use of the term “voice communication” above to define one aspect of a 9-1-1 call is consistent with how the Ohio 911 statutes define wireless 9-1-1 service and wireline 9-1-1 service as emergency calling services.  As my testimony will establish, the Ohio statutes effectively recognize the fact that the regulatory classification of some voice communication is not settled.  For example, it is entirely possible that a Voice over Internet Protocol (“VoIP”) 9-1-1 call may never touch the PSTN but instead be transported over the public Internet to an Internet Protocol (“IP”) network that is connected to the Wireline E911 Network over dedicated 9-1-1 trunks.  The regulatory classification for these VoIP calls has not been settled and VoIP has not been defined as either a telecommunications or an information service.  The deployment of next generation E911 architecture will further exacerbate the regulatory confusion surrounding classification of 9-1-1 service.  The deployment of the next generation E911 network promises a more robust platform that is IP based and multimedia rich, and it will clearly move even further beyond a voice-only service.  The standards for the next generation E911 network are currently under development, but are years away from being finalized.  Many of the current efforts to develop the next generation E911 network are only trials, and accepted standards have not yet been established.  Embarq is fully engaged in and supportive of the evolving E911 network, and it is not accurate for Intrado to claim that Embarq and other ILECs are the reason counties are not deploying next generation equipment.  It would also not be prudent to pre-judge and mandate components of the next generation of E911 network for which standards haven’t been established and which fall outside of the current regulatory framework.
Embarq has not opposed Intrado’s entry into the 9-1-1 services market here in Ohio or anywhere else.  In fact, Embarq’s has offered to do business with Intrado just as it does any other CLEC or 9-1-1 service provider.  Embarq has offered parity.  Unfortunately, Intrado has demanded preferential treatment.  Contrary to the positions advocated by Intrado in this arbitration, Section 251(c) of the Act does not give a CLEC the authority to force an ILEC to build out networks to meet the CLEC’s specific business plan at the ILEC’s expense.
When Embarq provides the Wireline E911 Network to a county, carriers that have a legal obligation to provide E911 access to their end users will negotiate with Embarq to connect to the Wireline E911 Network under the terms and conditions of a section 251(c) interconnection agreement.  These typical arrangements are reflected in Exhibits JMM-1, JMM-2 and JMM-3, which correspond with Scenario 1 that was described in Embarq’s Response to Intrado’s petition for arbitration.  These terms are generally negotiated as one small part of an overall interconnection arrangement in which the requesting carrier is seeking to exchange traffic as well as to access other services that Embarq is legally obligated to provide, such as network elements.  

Embarq does not refuse to negotiate 9-1-1 access with entities that are providing wholesale services to other voice providers, such as wireless and VoIP, nor does Embarq refuse to negotiate with those entities that are solely providing the information database components of 9-1-1 service. 
However, when a fellow Wireline E911 Network provider seeks a peering arrangement with Embarq, those arrangements are negotiated on a commercial basis and not subject to section 251(c).  Exhibit JMM-4, which corresponds to Scenario 2 that was described in Embarq’s Response to Intrado’s petition, is an example of this type of connection. The two parties are not in competition but are in fact co-providers of emergency services, with each party having primary responsibility to its respective PSAPs, and secondary responsibility to the co-provider’s PSAPs.  This is a negotiation between equals and there is no need for the heavy-handed regulations directed at ILECs in section 251(c) that were considered necessary to open markets.  The Commission should not accede to Intrado’s demands for a unilateral right to select the point of interconnection to the Wireline E911 Network or to impose an unlimited obligation on Embarq to incur costs to build out transport, or to modify its operating procedures and install special hardware and software simply to facilitate Intrado’s business plan for providing 9-1-1 services.

Similarly, when Embarq seeks access to the Wireline E911 Network provided by another entity, such as Intrado, it does so via commercial arrangements.  Exhibits JMM-5 and JMM-6, illustrate this type of connection, which corresponds to Scenario 3 that was described in Embarq’s Response to Intrado’s arbitration petition.  There, Intrado would be the provider of the Wireline E911 Network, and as described above, Intrado would have the exclusive right to act as the primary E911 service provider.  All voice providers, including Embarq, would be required to obtain access from Intrado to the 911 network.  Through its Petition, Intrado seeks to further strengthen its exclusive position by extending Embarq’s section 251(c) obligations as an ILEC to apply to situations where Intrado (not Embarq) is the exclusive Wireline E911 Network provider.  It would be inappropriate and bad public policy for the Commission to rule as Intrado suggests.  

The current statutes in Ohio outline a process for how counties define, implement, and fund 9-1-1 systems.  This same legislative process not piecemeal arbitrations, should be used if the county wants to expand the scope of obligations imposed on ILECs to facilitate the business plan of Intrado as the Wireline E911 Network provider.  The fact that Intrado might use some other technology in the provision of wireline and wireless E911 does not magically change the service into something else.  It remains E911.  When the full multimedia capabilities and standards for Next Generation E911 (“NG-911”) are defined, then the legislature should make corresponding changes to evolve the obligations of the Wireline E911 Network providers.  

Similarly, contested arbitrations are not the way to determine how NG-911 should be funded.  The national NG-911 efforts are addressing some of the funding at the national level. Federal legislation has authorized the creation of a 9-1-1 Implementation Coordination Office to administer grant programs to PSAPs.  One of the goals of the Federal Department of Transportation NG-911 effort is to develop a transition plan for deploying the NG911 system across the nation, including considerations for responsibilities, costs and schedules.  At the state level such funding issues are usually handled legislatively so that matter can be addressed holistically, ensuring that the result is competitively neutral after  the impact on the public has been fully assessed.  As a practical matter, the public will probably fund the deployment of the NG-911 network in some fashion either through fees, taxes, or some other form of assessment.  Attempting to piece-meal the deployment of NG-911 prior to the development of standards, before all potential sources of funding are identified, through individual proceedings looks like a road map that will lead to ongoing controversy and conflict.
The Commission should deny Intrado’s petition and its proposed terms and order it to negotiate commercial agreements with Embarq for those situations which are described in Embarq’s Response as Scenario 2 and Scenario 3 and which are illustrated in this testimony at Exhibits JMM-4, JMM-5 and JMM-6.    

SECTION II – UNRESOLVED ISSUE DISCUSSION
Q.
Do you have some general comments before you begin addressing the issues included on the joint matrix?

A. Yes I do.  The interconnection agreement (“ICA”) that Embarq provided to Intrado at Intrado’s request - the agreement that is the subject of this proceeding - includes terms and conditions that are inconsistent with the certification that Intrado was recently awarded in Ohio.  In that proceeding the Commission found that the services to be provided by Intrado, “are restricted in scope and, thus, do not extend to the level of a CLEC”
 and that, “To the extent that Intrado ultimately seeks to engage in the provision of additional services that results in the company acting as a CLEC, the applicant should file for approval to amend its certificate to provide such services.”
  When the Commission rejected the applications for rehearing on April 2, 2008, Embarq sought to get Intrado to recognize this by agreeing to add the following sentence to the ICA:
ICA Section 2.2.  Notwithstanding anything in this Agreement to the contrary, the Parties acknowledge and agree that Embarq shall only be required to provide services or facilities to INTRADO COMM pursuant to this Agreement to the extent that such services or facilities are used by INTRADO COMM in accordance with and subject to any limitations of any Commission order(s) concerning INTRADO COMM's certification to provide service(s) in Ohio, as the same may be amended from time to time.

Q.
What was Intrado’s response to Embarq’s request?
A. Intrado refused to add the proposed sentence, which was prepared in recognition of the Commission’s Intrado Certification Order.
Q.
Are these terms included in the dispute matrix?
A. No.  The dispute matrix was filed on March 10, 2008, several weeks prior to the Commission’s order on rehearing.
Q.
What relevance does this have in the context of this proceeding?
A. An interconnection agreement defines what services Embarq will provide to Intrado, and the terms and conditions for providing those services.  Embarq does not agree that it has an obligation to provide services to Intrado which are inconsistent with Intrado’s certification.  In the absence of the sentence that was proposed by Embarq concerning Intrado’s certification, the alternative is to remove all provisions of the ICA which involve services or facilities that go beyond those which have been authorized by Intrado’s certification.   Embarq does not believe that Intrado is entitled to demand that such terms be included without any qualification whatsoever within the ICA that is the subject of this arbitration.  Inclusion of those terms in the ICA can only lead to confusion in the future and increase the potential for disputes.
Q.
What should the Commission do?
A. The Commission should order the parties to remove all terms from the ICA that are inconsistent with Intrado’s certification.
Q.
Which terms should be removed?
A. Embarq recommends that the following sections be modified or deleted as noted:
The opening pages and whereas clauses should be modified to eliminate references to anything not related to 911/E911.

Part B – General Terms and Conditions – Any references to services and facilities and interconnection arrangements not associated with 911/E911 should be eliminated.

Part C – General Principles - Any references to services and facilities and interconnection arrangements not associated with 911/E911 should be eliminated.

Part D – Local Resale – Delete in its entirety.

Part E – Unbundled Network Elements – Delete in its entirety except for the references to the 911/E911 Databases and OSS.
Part F – Interconnection – Delete all sections that do not have anything to do with 911, such as but not limited to mid-span meets, Intercarrier Compensation, and Usage measurement.

Part G – Local Number Portability – Delete in its entirety.

Part H – Line Sharing – Delete in its entirety.

Part I – Non-251 Services – Delete in its entirety.

Part J – General Business Requirements – Delete all sections that do not have anything to do with 911, such as, but not limited to, the provision of usage data, number administration, local service migrations, directory listings, directory assistance or any terms that limits Embarq’s ability to work directly with a PSAP.
Part K – Reporting Standards – Delete in its entirety.

Part L – Collocation – Delete in its entirety.

Issues 1, 2 and 3:
Embarq Issue 1 Presented:  Whether some aspects of the services and network configurations proposed by Intrado are not governed by 251(c) and should be handled by commercial agreements.
Embarq Issue 2 Presented:  Whether some services proposed by Intrado do not involve telephone exchange service and/or exchange access, while others do.
Embarq Issue 3 Presented:  Whether some of the services and arrangements proposed by Intrado are not governed by 251(c) and should be handled by commercial agreements that are not subject to arbitration under 252.

Q.
What services does Intrado provide or intend to provide in Ohio?
A. The tariff that Intrado has on file with the Commission (TRF No. 90-8000-TP-TRF) lists several products grouped into five categories: 

· 9-1-1 Routing Service, 

· ALI Management Services, 

· 9-1-1 Exchange Access, 

· ALI Data Access Connections, and 

· Diverse Facility Routing.  

These products are sold to local government or other public safety organizations for the provision of Emergency Services to end users.  Some of the products are also sold to Local Exchange Carriers (“LEC”), Commercial Mobile Radio Service (“CMRS”) providers, and interconnected Voice over Internet Protocol (“VOIP”) companies for providing access to the Wireline E911 Network.  However, the recent changes that Intrado has proposed to the terms and conditions that it originally offered in this proceeding raise some question regarding these services.
Q.
What are the changes that Intrado has recommended and what questions does it raise?
A. The tariff that Intrado has on file with the Commission (TRF No. 90-8000-TP-TRF) describes its services as part of its Intelligent Emergency Network TM.  The changes that it has recently set forth remove any reference to the Intelligent Emergency Network TM and simply refer to Intrado’s network.  It is unclear whether or not this is intended to remove any notion that Intrado’s network provides next generation 911 capabilities or how it affects the services that it has tariffed.
Q.
What are Emergency Services?

A. Emergency Services are those services that are provided to an individual when they dial 9-1-1.  Dialing 9-1-1 connects an individual that is in the middle of a crisis to an emergency service professional who is trained to address that person’s specific situation.  If Enhanced 911 (“E911”) capability has been deployed, the emergency service professional uses specialized equipment to determine the person’s geographic location and dispatches the appropriate personnel, such as emergency medical technicians or fire service or law enforcement officials, to that location to provide the needed aid.  

Q.
What infrastructure is used to provide Emergency Services?

A. The FCC refers to the infrastructure that is used to provide Emergency Services as the “Wireline E911 Network”.  

Q.
What is the Wireline E911 Network?

A. The Wireline E911 Network is separate from but interconnected with the PSTN for the provision of Emergency Services.
  It is comprised of a voice network and a separate data or information network.  

· The voice network carries E911 calls from customers to special switching equipment (or selective router) which is the point of demarcation between the PSTN and the Wireline E911 Network.  The selective router directs the calls to the appropriate PSAP based on the geographic location of the caller, as described in more detail later in my testimony.  

· The data network is accessed by the PSAP during an emergency call to retrieve geographic location information about the caller based on the caller’s telephone number or pseudo-telephone number, as described in more detail later in my testimony.  

Q.
Do all companies that provide voice service have to supply their end users with access to the Wireline E911 Network?

A. FCC Rules require all providers of voice services that are interconnected to the PSTN to provide their customers with access to E911 service, and therefore such carriers have an obligation to arrange interconnection with the Wireline E911 Network.

Q.
What are the components that make up the Wireline E911 Network?

A. The FCC provided a general description of the typical components in its order addressing E911 requirements for IP-Enabled Service Providers where they stated the following:

In a typical implementation, the Wireline E911 Network includes the Selective Router, which receives 911 calls from competitive and incumbent LEC central offices over dedicated trunks.  The Selective Router, after querying an incumbent LEC-maintained Selective Router Database (SRDB) to determine which PSAP serves the caller’s geographic area, forwards the calls to the PSAP that has been designated to serve the caller’s area, along with the caller’s phone number (ANI). The PSAP then forwards the caller’s ANI to an incumbent LEC maintained Automatic Location Information database (ALI Database), which returns the caller’s physical address (that has previously been verified by comparison to a separate database known as the Master Street Address Guide (MSAG)).  The Wireline E911 Network thus consists of: the Selective Router; the trunk line(s) between the Selective Router and the PSAP; the ALI Database; the SRDB; the trunk line(s) between the ALI database and the PSAP; and the MSAG.

Q.
You referred to this as a list of the typical components.  Are additional components used?

A. Additional components may be used depending upon the originating source of the call (LEC, CMRS, and VoIP). The configuration may vary depending upon whether the PSAP has made arrangements for some form of back-up capability.

Q.
What components are used when a LEC end user dials 9-1-1 and what functions do those components provide?

A. Exhibit JMM-1 illustrates the typical arrangement between Embarq and another LEC when Embarq has been designated by the PSAP to provide the components of the Wireline E911 Network.  

· The E911 Control Office represents the Selective Router (“SR”) that receives the incoming 9-1-1 call, determines which PSAP to route the call to, and directs the call to that PSAP.  The end user placing the 9-1-1 call is connected to the selective router through their voice provider’s central office over 911 trunks linking their provider’s central office with Embarq’s selective router.  

· The Selective Router Database (“SRDB”) contains information that matches the telephone number of the customer that originated the 9-1-1 call to the Emergency Services Number (“ESN”) of the PSAP that serves that telephone number.  The SRDB is used by the SR to route the call to the appropriate PSAP.  The ESN of the PSAP is also mapped to other emergency service agencies that the PSAP might need to dispatch to the end user’s location, such as the fire department or law enforcement agency.

· The Automatic Location Identification (“ALI”) Database contains information for each telephone number including the name of the customer of record and the service address.  

· The Master Street Address Guide (MSAG) is a database that maps ranges of addresses to the emergency services number of the PSAP that serves that area.  

· The Database Management System (“DBMS”) is comprised of the processes and computer systems that manage access to the different databases.  The PSAP uses a variety of Customer Premises Equipment (“CPE”) to receive the 9-1-1 call and provide the needed assistance.

Q.
How do these all work together when an end user dials 9-1-1?

A. When the end user dials 9-1-1 the call is switched onto dedicated 911 trunks at the end user’s serving central office and directed to the selective router.  There are usually two 911 trunks per end office, which in this configuration utilizes normal Time Division Multiplexing (“TDM”) as the transmission medium.    The telephone number is transmitted with the call as Automatic Number Identification (“ANI”) and the selective router uses the telephone number to query the Selective Router Database and retrieve the Emergency Services Number of the appropriate PSAP.  The call and associated ANI are then delivered to the PSAP.  The PSAP answers the call and uses separate packet facilities to query the ALI database for information concerning the ANI in order to retrieve the customer’s specific information. After the PSAP determines the details of the emergency, the PSAP contacts the appropriate emergency service provider and dispatches them to the end user’s location.

Q.
Is the MSAG or the database management system used during the 9-1-1 call?

A. No.  The Database Management System (DBMS) is used by Embarq and other connecting carriers to load customer records to the ALI database.  Each voice provider creates records for their end user customers, structured in a specific format, and sends them via a secure connection to the DBMS.  The DMBS edits every record comparing the address on the customer record to the address range included in the MSAG.  The record is loaded to the ALI database if it passes the edits, otherwise it is rejected and the submitting party must correct the record and resend it.
Q.
Where Embarq provides the Wireline E911 Network to the PSAP, what service does Intrado provide?  

A. In a typical wholesale arrangement a CLEC would create and submit ALI records to Embarq’s Database Management System (DBMS) and the CLEC would usually establish 9-1-1 trunks to Embarq’s Selective Router (SR) at the same time they set up the interconnection trunks for the mutual exchange of other voice traffic.  Intrado could assist CLECs by providing ALI Management Services to manage the creation of the end user ALI records and submission of those records to Embarq’s DBMS.  But, unlike other CLECs, Intrado would not be involved in establishing 9-1-1 trunks to Embarq. 
Q. Why did you state that Intrado is not like CLECs that establish 9-1-1 trunks to Embarq’s selective router?

A. As noted above, the Commission did not certify Intrado as a CLEC, but as a Competitive Emergency Services Telecommunications Carrier (“CESTC”). It found that Intrado will not be engaged in providing basic local exchange service to end user subscribers but will provide service to the public safety community.  This effectively encompasses the Wireline E911 Network, which is from the Selective Router (SR) back to the PSAP, not the E911 trunking from the central office providing basic local exchange service to the SR.  Intrado acknowledges that it does not provide local exchange service in its tariff:
Intelligent Emergency NetworkTM Service is not intended to replace the local telephone service of the various public safety agencies which may participate in the use of this service.

Q.
What components of the E911 Wireline Network are used when a CMRS end user dials 9-1-1 and what functions do those components provide?
A. Exhibit JMM-2 is an example of wireless E911 Phase II deployment.  Many of the same components described in the previous example are also used to provide Emergency Service to a CMRS customer who dials 9-1-1, including the Selective Router (SR), Selective Router Database (SRDB), ALI, MSAG, and Database Management System (DMBS).  In the wireless E911 Phase II deployment, the CLEC end office is replaced with a Mobile Switching Center (“MSC”) of the CMRS provider, which is also connected to the Selective Router using special TDM trunks dedicated for 9-1-1 calls.  There are three additional components:  

· the Position Determining Entity (sometimes identified as “PDE”)
· the Coordinate Routing Database (sometimes identified as “CRDB”), and 

· the Mobile Positioning Center (sometimes identified as “MPC”).
Q.
What do the PDE, CRDB and MPC do?

A. Wireless telephones are mobile, so a customer dialing 9-1-1 from a mobile phone can be in a different location each time they call, and in fact may be changing locations during the call.  Special technology is therefore needed to ascertain the location of the caller, determine which PSAP to route the call to, and provide critical information to that PSAP.  The Position Determining Entity determines the location (XY coordinates) of the mobile end user and forwards it to the Mobile Positioning Center, which then submits a query to the Coordinate Routing Database which associates XY coordinates with the appropriate Selective Router for that geographic location.  The Mobile Positioning Center sends the Selective Router instructions along with the customer location (XY coordinates) and a Pseudo-ANI (“pANI”) to the Mobile Switching Center (i.e., the mobile service center which is the equivalent of a CLEC end office, as noted above), which then routes the call to the appropriate Selective Router.  The Mobile Positioning Center also sends the pANI, customer location (XY coordinates), and call back number to the ALI database over a secure packet data network when the Mobile Positioning Center is queried by the ALI. This arrangement is referred to as ALI steering.

Q.
What is a pANI?

A. A pANI is a telephone number that is temporarily assigned to a customer in order to communicate the customer’s geographic position, since the end user’s actual telephone number is not confined to a single geographic location.

Q.
How do these components interact to complete a 9-1-1 call dialed by a CMRS customer?

A. When the mobile end user dials 9-1-1 the call is connected to the Mobile Switching Center (sometimes identified as the “MSC”).  At the same time the Position Determining Entity (sometimes identified as the “PDE”) determines the customer’s location and sends the coordinates to the Mobile Positioning Center (sometimes identified as the “MPC”).  The Mobile Positioning Center secures instructions from its routing database and forwards the information along with the pANI to the Mobile Switching Center, which uses it to route the 9-1-1 call to the Selective Router over special 911 trunks, just as in the LEC scenario above.  The Selective Router uses the information sent from the Mobile Switching Center to route the call and associated pANI to the appropriate PSAP.  The PSAP answers the call and uses separate packet facilities to query the ALI database by forwarding the pANI which is used by the ALI to determine which Mobile Positioning Center to query.  The ALI database launches an inquiry to the Mobile Positioning Center for the purpose of retrieving the customer’s specific information, such as the customer location and call back number.  The ALI then forwards the information to the PSAP once it is retrieved, and after the PSAP determines the details of the emergency, the PSAP attendant contacts the appropriate emergency service provider and dispatches them to the end user’s location.

Q.
Which of these components does Intrado provide where Embarq provides the Wireline E911 Network to the PSAP?

A. In a typical wholesale arrangement the CMRS carrier purchases ALI Management Services from Intrado to manage the creation of the CMRS carrier’s end user ALI records as well as the management of the routing database (the coordinate routing database in this case) and the Mobile Positioning Center, which forwards the information to Embarq’s ALI database when queried.  In addition, Intrado could provide the Position Determining Entity functionality (i.e., XY coordinate identification).  Like CLECs, CMRS carriers usually establish the dedicated 9-1-1 trunks to Embarq’s Selective Router directly at the same time they set up the interconnection trunks for the mutual exchange of other voice traffic.
Q.
What components are used when a VoIP end user dials 9-1-1?

A. Exhibit JMM-3 is an example of the 9-1-1 solution for nomadic VoIP service.  The nomadic VoIP 9-1-1 solution is modeled after the wireless 9-1-1 solution and consequently has many components that are functionally equivalent; however, there is some unique additional equipment.

Q.
What components are functionally equivalent to the wireless 9-1-1 solution?

A. The Wireline E911 Network components (ALI, Selective Router Database, Selective Router, Database Management System, and MSAG) are the same.  The “VoIP provider softswitch” is the equivalent of the Mobile Switching Center.  The “VoIP Positioning Center” (sometimes identified as “VPC”) has the same functions as the Mobile Positioning Center and the Emergency Service Zone Routing Database (sometimes identified as “ERDB”) provides the VoIP Positioning Center with routing instructions, just like the Coordinate Routing Database.  The Location Information Server (sometimes identified as “LIS”) contains the end user’s location information, fulfilling the same functionality as the Position Determining Entity, except that the customer’s position is not automatically determined.  VoIP end users must manually load their physical address into the Location Information Server via a registration process, usually over the Internet.  The FCC recently released a Notice of Proposed Rulemaking seeking comment on the technical feasibility of making this an automatic process.

Q.
What are the additional components and what do they do?

A. The Validation Database (sometimes identified as “VDB”) functions like the MSAG and is used by the Location Information Server to edit the location information that is entered by the VoIP end user.  The Emergency Services Gateway (sometimes identified as the “ESGW”) takes the VoIP 9-1-1 call, converts it from IP to TDM and provides connectivity to the Selective Router over dedicated 9-1-1 trunks, just like the CLEC central office and the Mobile Switching Center (MSC).

Q.
Please describe how a VoIP 9-1-1 call progresses?

A. Prior to making the 9-1-1 call the VoIP end user must have established a broadband connection to the Internet, logged into the Location Information Server, and registered their location.  After dialing 9-1-1 the VoIP customer is connected to the VoIP switch, which communicates with the VoIP Positioning Center (VPC) to get routing instructions and the pANI via the Emergency Zone Routing Database.  Once that is accomplished the VoIP switch sends the 9-1-1 call to the Emergency Services Gateway, along with the routing instructions and pANI.  After converting the call from IP to TDM the Emergency Services Gateway sends the call, routing instructions, and pANI to the Selective Router, which routes the call and pANI to the appropriate PSAP.  The PSAP answers the call and queries the ALI by forwarding the pANI which is used by the ALI to determine which VoIP Positioning Center to query.  The ALI then launches the appropriate inquiry to retrieve the customer information.  The VoIP Positioning Center forwards the pANI, customer location, call back number and other personal information to the ALI via a secure packet data connection and the ALI forwards it to the PSAP.  After determining the details of the emergency the PSAP attendant contacts the appropriate emergency service provider for dispatching to the end user’s location.

Q.
Which of these components does Intrado provide where Embarq provides the Wireline E911 Network to the PSAP?

A. In a typical wholesale arrangement the VoIP carrier purchases ALI Management Services from Intrado to manage the creation of the VoIP carrier’s end user ALI records as well as the management of the routing database (the Emergency Zone Routing Database in this case) and the VoIP Positioning Center, which forwards the customer records to Embarq’s ALI.  In addition, Intrado could provide the Location Information Server and the Validation Database.  VoIP providers normally interconnect with Embarq’s Selective Router indirectly through CLECs due to the regulatory uncertainty surrounding the classification of VoIP service.  Had Intrado received CLEC certification from the Commission it could provide the Emergency Services Gateway, however, its certification in Ohio appears to be limited to providing services to PSAPs and it therefore does not have certification for negotiating these arrangements within the context of a section 251(c) interconnection agreement.  The CLECs that act on behalf of VoIP providers usually establish the dedicated 9-1-1 trunks to Embarq’s Selective Router at the same time they set up the interconnection trunks for the mutual exchange of other voice traffic; however, Embarq does have a commercial arrangement with an affiliate of Intrado (Intrado, Inc.) that only sets up the 9-1-1 trunks.

Q.
You mentioned that this was the 9-1-1 solution for nomadic VoIP.  How is 9-1-1 provided to customers subscribing to fixed VoIP?

A. A fixed VoIP solution is very much like the arrangement depicted in Exhibit JMM-1 except that an Emergency Services Gateway must be placed between the VoIP switch and the Selective Router in order to convert the IP call to TDM.  The Location Information Server, the Validation Database, the Emergency Zone Routing Database and the VoIP Positioning Center are not needed and VoIP providers can load their customers’ location information directly into the ALI, just like any other wireline voice provider.

Q.
Earlier you mentioned that the configuration of the Wireline E911 Network might vary based on whether or not the PSAP arranged back-up capability.  Can you describe this situation?

A. Yes.  One way that a PSAP provides back-up capability is to establish an arrangement whereby a 9-1-1 call can be routed to an alternate PSAP, if appropriate, or necessary.  Exhibit JMM-4 depicts such an arrangement.  It shows two Wireline E911 Network providers that have established interoperability between their respective Selective Routers and ALI databases for this purpose.  The equipment can be configured to route the 9-1-1 calls from one PSAP to the other via a manual transfer initiated by the PSAP dispatcher or automatically as in the case of a service outage.  The call, as well as the ANI and ALI information is routed from one network to the other and delivered to the back up PSAP.  The PSAP that is directly connected to the Selective Router that initially receives the 9-1-1 call is referred to as the Primary PSAP while the PSAP that the 9-1-1 call is transferred to is referred to as the Secondary PSAP.

Q.
How are these types of arrangements established?

A. The PSAP (or in the case of Ohio, the 9-1-1 Planning Committee) controls the decision.  When two PSAPs seek interconnectivity they work together with their Wireline E911 Service Providers and other impacted emergency services personnel to negotiate the details of the specific configuration.

Q.
Are there any other situations where interconnectivity between PSAPs is desired?

A. Yes there are.  For example, when a CMRS cell tower’s coverage overlaps one or more PSAP service areas it is often necessary to transfer the call from one PSAP to another once the exact location of the caller is known.

Q.
Earlier you mentioned the fact that Intrado sells products and services to Emergency Service providers but you have not directly addressed that situation in any of your examples.  Please do so.

A. Exhibit JMM-5 illustrates the situation where Intrado provides the Wireline E911 Network to a PSAP.  This example is simply a reversal of Exhibit JMM-1, showing Intrado as the entity providing the Selective Router, Selective Router Database, ALI, MSAG, and Database Management System to the PSAP.  Intrado could also sell the CPE as well as the facilities between the Selective Router and the PSAP and between the ALI and the PSAP.  The diagram depicts one way that Embarq could connect to the Wireline E911 Network provided by Intrado.  You could also replace Embarq with Intrado in Exhibits JMM-2 and JMM-3.  In these situations all voice providers connected to the PSTN would be obligated by federal law to request interconnection with Intrado for the provision of 9-1-1 calling to their end users.

Q. You state that Exhibit JMM-5 depicts one way that Embarq could connect to the Wireline E911 Network provided by Intrado.  Is there another way?

A. Yes there is and it is illustrated in Exhibit JMM-6.  Embarq has deployed Selective Routers for providing 9-1-1 services to PSAPs and has provisioned 9-1-1 trunks from each of its central offices to those Selective Routers.  In many cases these central offices serve large areas that overlap several PSAP serving areas, and the Selective Router queries the Selective Router Database to determine which PSAP to route the Embarq end user’s 9-1-1 call to.  When Intrado becomes the 9-1-1 service provider to one of these PSAPs it is more efficient for Embarq to establish a connection between its existing Selective Router and Intrado’s Selective Router for the specific segment of Embarq end users who are served by the PSAP that has contracted with Intrado rather than set up separate 9-1-1 trunks from the central office, which would involve unique switch translations and changes to Embarq’s existing processes.

Q. Does Embarq do this today?

A. Yes, Embarq has arrangements such as this in Ohio today and it is our preferred method for routing 9-1-1 calling from host offices that provide voice communications to end users served by multiple PSAPs.
Q.
You’ve been discussing products and services that are provided today.  What about future products and services? 
A. There have been claims that ILECs such as Embarq have deliberately been holding the 9-1-1 industry back from moving ahead with the deployment of the Next Generation 911 network (“NG-911”).  In fact, this was the subject of the recent petition denied by this Commission.
  Such claims are false.  There are many good reasons for taking a methodical, well planned approach to determining the best way to move the E911 network forward.
Q. What is the Next Generation 911 network?

A. The U.S. Department of Transportation is leading a national effort charged with developing a standard architecture for the NG-911.  The NG-911 network is being designed to incorporate advances in technology to enable not just voice but video and text capabilities.  It will likely be an IP-based solution requiring modifications to many components of the emergency communications infrastructure.  The FCC Public Safety and Homeland Security Bureau describes the effort as follows:

The National Highway Traffic Safety Administration (NHTSA), under the U.S. Department of Transportation, was established in 1970 to carry out public safety programs. The ENHANCE 911 Act of 2004 authorized NHTSA and the National Telecommunications and Information Administration to establish a national 9-1-1 Implementation Coordination Office to administer a grant program for Public Safety Answering Points (PSAPs). The Office reports implementation progress, makes recommendations to Congress on E 9-1-1 needs, and administers new federal cost-share grants to state and local E 9-1-1 agencies for implementation and operations.

The Next Generation 9-1-1 Initiative is a research and development project to help define the system architecture and develop a transition plan to establish a digital, Internet Protocol (IP)-based foundation for the delivery of multimedia 9-1-1 "calls."

Q. You mentioned that it is currently being developed.  Is it available today?

A. No.  At a recent conference hosted by the FCC, Roger Hixson, technical issues director for the National Emergency Number Association (“NENA”) was quoted in the February 6, 2008 TRDaily publication as saying that 60-65% of the standards worked remained and that the industry was at least one to one and a half years away from a fully deployable NG-911 system.  The conference was video taped and is currently available on the FCC website.    I have also attached the NG-911 timeline currently available on the NENA website as Maples Exhibit JMM-11.  In addition, on January 16, 2008 the U.S. Department of Transportation announced that it had selected five PSAPs to participate in a proof of concept for its NG-911 initiative, which is a two-year, $11 million effort dedicated at establishing a national architecture. 

Q. How should such advanced features be characterized if they do not fully implement the NG-911 network?

A.  NENA has published a policy statement publically available on its website stating that “simply advancing beyond today’s capabilities should not be equated with providing a full NG9-1-1 system.  Such efforts may better be characterized as “pre-NG9-1-1.”  The policy statement is attached as Exhibit JMM-13.  In addition, NENA filed comments in the NENA/APCO Petition proceedings mentioned above recommending “that any state action should be designed to facilitate an appropriate competitive 9-1-1 landscape for current E9-1-1 functions while ensuring that new or modified rules and regulations will effectively enable the transition to a full NG 9-1-1 system.”
 (Emphasis added.)  Effective rules cannot be written without understanding the full implications of transitioning to an NG-911 network.  The full implications of transitioning to an NG-911 network will not be known until the NG-911 standards are developed.  How then can a NG-911 strategy be developed through individual carrier negotiations?
Q. What is Embarq doing in this regard?

A. Embarq is closely following the progress of the NG-911 trials, while at the same time participating in various 9-1-1 industry activities and deploying the IP infrastructure that will be needed to connect the new components and provide the new capabilities. 

Q. For which scenarios described above is Embarq required to offer interconnection under Section 251(c) of the Telecommunications Act of 1996?

A. The first three scenarios (Exhibits JMM-1, JMM-2, and JMM-3) are subject to section 251(c) negotiations and the last three scenarios (Exhibits JMM-4, JMM-5 and JMM-6) are subject to section 251(a) commercial negotiations.

Q. What is the interconnection requirement in Section 251(c) of the Telecommunications Act of 1996?

A. Section 251(c) of the Act reads as follows:
(2) 
Interconnection - The duty to provide for the facilities and equipment of any requesting telecommunications carrier, interconnection with the local exchange carrier’s network - 

    (A) 
for the transmission and routing of telephone exchange service and exchange access;

    (B) 
at any technically feasible point within the carrier’s network;

    (C)
that is at least equal in quality to that provided by the local exchange carrier to itself or to any subsidiary, affiliate, or any other party to which the carrier provides interconnection; and

    (D) 
on rates, terms, and conditions that are just, reasonable, and nondiscriminatory in accordance with the terms and conditions of the agreement and the requirements of this section and section 252.

Q. What is interconnection?

A. The FCC has defined interconnection as the physical linking of two networks for the mutual exchange of traffic.

Q. Does the obligation in section 251(c) apply to all telecommunications carriers?

A. The obligation only applies to Incumbent Local Exchange Carriers (“ILECs”) such as Embarq.  Other telecommunications carriers such as CLECs and CMRS providers have a general obligation to interconnect pursuant to section 251(a) of the Act.  VoIP providers do not currently have interconnection rights directly under these statutes due to the uncertainly surrounding the regulatory classification of VoIP service.

Q. Does this 251(c) interconnection obligation for ILECs include all types of traffic?

A. No.  The obligation only extends to telephone exchange service and exchange access.  For example, interexchange carriers are explicitly prohibited from seeking interconnection under section 251(c) for the exclusive provision of interexchange services.
Q. What is telephone exchange service?

A. Telephone exchange service is statutorily defined as follows:

“(A) service within a telephone exchange, or within a connected system of telephone exchanges within the same exchange area operated to furnish to subscribers intercommunicating service of the character ordinarily furnished by a single exchange, and which is covered by the exchange service charge, or (B) comparable service provided through a system of switches, transmission equipment, or other facilities (or combination thereof) by which a subscriber can originate and terminate a telecommunications service”.

Q. What is exchange access?

A. Exchange access is “the offering of access to telephone exchange services or facilities for the purpose of the origination or termination of telephone toll services.”

Q. What is telephone toll service?

A. Telephone toll service is “telephone service between stations in different exchange areas for which there is made a separate charge not included in contracts with subscribers for exchange service.”

Q. What is 9-1-1 service?

A. When end users dial 9-1-1 and are connected to a PSAP they receive a specialized, unique service that results in the dispatch of the appropriate emergency personnel to their location in response to a call.  The 9-1-1 communications infrastructure, or Wireline E911 Network, is a separate network that is interconnected with the PSTN (47 C.F.R. §9.3).  The E911 service provided over Wireline E911 Network is a combination of telecommunications services and information services.  The FCC recognized this when it refused to include the information components of 9-1-1 service (database management elements) in universal service funding, as explained in the following excerpt from an FCC’s USF Order (Emphasis added):
Consistent with the Joint Board's recommendation, we support the telecommunications network components necessary for access to 911 service and access to E911 service, but not the underlying services themselves, which combine telecommunications service and the operation of the PSAP and, in the case of E911 service, a centralized database containing information identifying approximate end user locations.  As noted by the Joint Board and commenters, the telecommunications network represents only one component of 911 and E911 services; local governments provide the PSAP and generally support the operation of the PSAP through local tax revenues. We conclude that both 911 service and E911 service include information service components that cannot be supported under section 254(c)(1), which describes universal service as "an evolving level of telecommunications services." Accordingly, we include only the telecommunications network components necessary for access to 911 and E911 services among the services that are supported by federal universal service mechanisms.

The issue is further complicated when one considers the fact that the FCC has consistently refused to define interconnected VoIP service as either an information service or a telecommunications service when deciding to impose social obligations, such as 9-1-1 calling capability, on VoIP providers. So, when a VoIP customer dials 9-1-1, the call certainly does not fall under either telephone exchange or exchange access.  Similarly, the multimedia capabilities that will be included in the NG-911 network such as video and texting are not telecommunications services, much less telephone exchange or exchange access.

Q. But what about normal wireline and wireless 9-1-1 calling?

A. Emergency calls from end users to the PSAP are jurisdictionally agnostic and the concept of exchange is essentially irrelevant.  That is, emergency service calls are not considered either local or long distance (i.e., exchanges are irrelevant) for compensation purposes.  They generally originate and terminate within a state, but not necessarily, and they flow in only one direction (end user to PSAP).  Emergency service calls are directed to the PSAP based on the geographic location of the customer originating the call rather than based upon the number called (keeping in mind that the number dialed for every PSAP throughout the U.S. is universally “911”).  Intercarrier compensation does not apply to these calls.  In other words, carriers do not charge originating or terminating switched access for these calls to each other or to any third party (such as an interexchange carrier) or to the end user placing the call.  E911 calls are also not considered section 251(b)(5) traffic subject to reciprocal compensation.  The cost of providing E9-1-1 service is largely paid for by government agencies
 (or in the case of Ohio, via fees that are assessed to end user subscribers).  When the FCC discussed E9-1-1 interconnection in the context of requiring interconnected VoIP providers to provide E9-1-1 service, the FCC did not hold that interconnection for such calls was governed by §251(c)(2).  Instead, the FCC stated that such interconnection was pursuant to §251(a).
  Agreements negotiated pursuant to §251(a) are commercial agreements, which is what Embarq has offered to negotiate with Intrado.
Q. Are you claiming that 9-1-1 calls are neither telephone exchange or exchange access and if that’s the case, what are they?

A. Yes, based upon the FCC’s treatment of E911 service, as described above, the unique, separate identity of the Wireline E911 Network, the jurisdictionally agnostic nature of the one-way E911 traffic that uses a universally dialed number for routing to PSAPs, and other characteristics that I have described, I am claiming that 9-1-1 calls are neither telephone exchange nor exchange access but are in fact a separate category of traffic.  I’ve already shown above that section 251(c) does not encompass all types of traffic, and neither is it necessary to do so to ensure interconnection since section 251(a) also obligates carriers to interconnect networks.  A 9-1-1 call is unique and, while creative interpretation can be used to shoe horn 9-1-1 calls into the telephone exchange category, I do not believe that it is the correct or only policy interpretation.  If 9-1-1 calls are telephone exchange traffic they cannot also be exchange access traffic since exchange access is used to provide telephone toll service.  A single call cannot be both local and toll, and if 9-1-1 calls are indeed telephone exchange traffic then why have reciprocal compensation arrangements not been applied?
    Furthermore, if 9-1-1 calls are telephone exchange traffic, how can this Commission determine that a 9-1-1 call originated from a VOIP provider is telephone exchange when the FCC has asserted its right to make that determination and has repeatedly refused to define VoIP as either telecommunications or information?

Q. But doesn’t Embarq’s tariff classify Enhanced 9-1-1 service as telephone exchange communications service?

A. It is true that Embarq’s General Exchange Tariff refers to E911 service as telephone exchange service,
 but this fact does not determine the legal classification of the services in question in this proceeding, much less the NG-911 IP based services touted by Intrado.  To keep this in perspective, it should be noted that the tariff does not label Basic 911 service as telephone exchange service or basic local service.  In addition, the definitions included in the Ohio Revised Code for “Wireline 9-1-1” and “Wireless 9-1-1” appropriately defines each as an “emergency calling service”.

Q. Didn’t the Commission declare that Intrado provided telephone exchange service pursuant to §251 of the Act in the recent certification proceedings?

A. The Commission did call Intrado’s services telephone exchange but went on to say that the activities were restricted in scope and did not extend to the level of a CLEC.
  The Commission also stated that Intrado is entitled to all rights and obligations of a telecommunications carrier but did not discuss the different services that Intrado planned to provide or the various scenarios that I have depicted, nor did the Commission articulate how Intrado’s rights and obligations under each scenario could be reconciled with such rights and obligations as a telecommunications carrier.  Furthermore, the Commission’s decision regarding Intrado’s services is confusing to me given some of the Commission’s prior decisions.
Q. What is confusing about the Commission’s decision regarding Intrado’s services?

A. It is my understanding that the Commission has steadfastly refused to address the classification of VoIP services previously, yet it implicitly decided such classification in the Intrado Certification Order.
Q. Please elaborate?
A. When an IP based NG-911 network is installed it will effectively be IP from the selective router back to the PSAP including the CPE.  Calls from end users on the PSTN dialing 9-1-1 will undergo a protocol change from TDM to IP at the selective router.  That protocol change constitutes a change in the form of a transmission, which has been used previously to define a service as an information service.  In addition, the fact that the call is converted from TDM to IP and travels from the PSTN to the separate Wireline E911 Network would mean that the call is an interconnected VoIP call.  Neither the FCC nor this Commission has ruled whether an interconnected VoIP call is a telecommunications service or an information service.  Furthermore, a VoIP 9-1-1 call originated over the Internet and terminated to the NG-911 platform will likely not undergo that protocol change and will likely not even touch the PSTN.  The FCC has declared that IP to IP calls not touching the PSTN are an information service.
  The addition of video and texting from a variety of devices, again originating from locations not on the PSTN, would not properly be classified as telephone exchange service.

Q. Haven’t other states determined that the service provided by Intrado was telephone exchange?

A. Intrado will likely provide citations to arbitrations in a few other states such as California and Illinois, but the issues in this proceeding are different in that Embarq has outlined several different scenarios involving Intrado’s services and has raised questions concerning the regulatory framework applicable to each scenario and concerning the nature of the NG-911 network itself.  And this Commission is under no obligation to reach the same conclusions as other Commissions where the issues and evidence presented were different.
Q. Why does the regulatory classification matter?

A. The regulatory classification of different aspects of emergency service is extremely important to the issue of how the existing emergency service infrastructure will evolve to the NG-911 platform.  It is a massive and likely expensive task that requires much coordination as well as legislation to address how it will be funded.   It cannot effectively be accomplished through a series of isolated arbitrations and legal disputes between carriers, where one carrier is attempting to implement a business plan that depends on imposing unreasonable obligations that go beyond the Telecommunication Act upon ILECs such as Embarq.    
Q. Isn’t Embarq just trying to prevent competition?

A. Absolutely not.  I sincerely hope that my testimony will be viewed as a voice of reason.  Embarq has made a genuine offer to interconnect with Intrado, and is prepared to negotiate fair terms and conditions.  Embarq has offered to implement reasonable changes in the 9-1-1 network provided the changes are consistent with the procedures established here in Ohio for implementing county wide 9-1-1 networks, but Embarq has refused to be forced into implementing changes and making open-ended commitments outside of those procedures.
Q. But didn’t you say above in the discussion on Exhibit JMM-1 that CLECs established 9-1-1 connectivity to the Wireline E911 Network at the same time they established the other interconnection trunks when Embarq provided the Wireline E911 Network to the PSAP?  Hasn’t Embarq agreed in earlier filings in this proceeding that these arrangements are subject to §251(c)?

A. Yes, Embarq has agreed to include the terms and conditions for interconnection with its Wireline E911 Network along with the terms for other types of interconnection trunks in a single section 251(c) interconnection agreement.  There are two primary reasons for this.  First, in situations where Embarq provides the Wireline E911 Network components to the PSAP, Embarq has an obligation as an ILEC to provide unbundled access to the 9-1-1 databases (MSAG and ALI) pursuant to section 251(c)(3) of the Act.
  This includes downloads of the MSAG to the CLEC for its use in validating customer addresses.  It also includes the capability to upload end user ALI records to the Embarq ALI through the Database Management System.  The terms and conditions governing this arrangement belong in a section 251(c) agreement.  Secondly, the installation of dedicated 9-1-1 trunks, while important, is a small component of the over all interconnection arrangement between Embarq and a connecting carrier that is exchanging non-emergency traffic with Embarq, and it does not disrupt or detract from the overall discussion of how the parties will interconnect.  Embarq has consistently done this for the arrangements depicted in Exhibits JMM-1 and JMM-2.
Q. What if Intrado provides only the wholesale ALI Database Management services in these two scenarios?  Is this still subject to a §251(c) agreement?

A. The FCC recently addressed wholesale service arrangements stating that wholesale providers of telecommunications services “are telecommunications carriers for the purpose of sections 251(a) and (b) of the Act, and are entitled to the rights of telecommunications carriers under that provision”.
  But the FCC did not address any entitlements under section 251(c).  Furthermore, under the circumstance described (i.e., where Intrado only provides wholesale ALI Database Management services) Intrado’s only function is that of a Database Management System Administrator, which is an information service and not a telecommunications service.  In its initial Response to Intrado’s petition for arbitration, Embarq argued that these arrangements should be commercially negotiated; however, Embarq has revised its position and will agree (and does not oppose in this proceeding) to provide Intrado access to E911 databases pursuant to section 251(c)(3) of the Act when Intrado provides wholesale database management system services to other telecommunications carriers as depicted in Exhibits JMM-1 and JMM-2.  

Q. What about the VoIP scenario depicted in Exhibit JMM-3?

A. Embarq currently has a commercial agreement with Intrado’s affiliate (Intrado, Inc.) that provides the affiliate with access to Embarq’s 9-1-1 databases as well as access to Embarq’s Selective Routers so that the affiliate can supply ALI Database Management service to VoIP providers.  A copy of the commercial agreement is included as Exhibit JMM-7.  Furthermore, Embarq and the Intrado affiliate have also established an ALI steering arrangement for CMRS providers, even though the agreement does not explicitly set forth provisions for wireless ALI steering.  Embarq has not opposed this.  The Time Warner Decision referenced immediately above also applies to wholesale telecommunications services that are sold to VoIP providers, and the existing commercial arrangement that Embarq has with Intrado’s affiliate is consistent with FCC’s finding that wholesale telecommunications providers “are telecommunications carriers for the purpose of sections 251(a) and (b) of the Act”.  As such, Embarq has a legitimate basis for asserting that section 251(c) does not cover such wholesale arrangements on behalf of VoIP service providers, but Embarq is nevertheless willing to include this scenario in a section 251(c) agreement with Intrado for the sake of efficiency, notwithstanding the position that Embarq initially stated in its Response to Intrado’s Petition for arbitration.

Q. You stated above that the DBMS service is an information service.  Didn’t the FCC classify E911 databases as telecommunications services?

A. The FCC stated in the UNE Remand proceeding that call related databases, which include 911 and E911 databases are used in the provision of a telecommunications service and did call them telecommunications services.
  The order was rejected by the courts, and followed by the Triennial Review Order, which did not make the same assertion.
  Furthermore, the claim that database services are telecommunication services is in direct contradiction with the FCC’s determination in the USF Order referenced earlier stating that the database aspects of Emergency Services were information services.  Database services clearly involve the storage and retrieval of information for the purpose of providing Emergency Services.  These information services are used in conjunction with telecommunications services (the 9-1-1 call) in order to provide the Emergency Services.  Even if it makes regulatory sense to require access to the databases, that does not make them telecommunication services.  These database services cannot be both information service and telecommunications service since the two services are mutually exclusive.
  Furthermore, you cannot bifurcate the service depending upon which entity is buying the service.  Intrado cannot have it both ways.
Q. What do you mean by your statement that you cannot bifurcate the service depending upon the entity buying the service?

A. As stated above, the FCC requires ILECs to offer unbundled access to 911 and E911 databases to requesting carriers.  That service is offered not to PSAPs, but to other carriers.  In other words, the requirement to provide unbundled access to 911 and E911 databases is carrier facing, that is, it is offering other companies the ability to put their end user customer records into the 911 and E911 databases.  It is in this context that the FCC declared 911 and E911 database access to be a telecommunications service.  Intrado’s affiliate provides similar database services to other carriers and it is my understanding that the affiliate declares those services to be non-regulated information services.  In both cases the databases are ultimately connected to PSAPs and are used to provide emergency services in response to 9-1-1 calls.  The classification of the database service does not vary depending upon the entity providing it.  If it is a telecommunications service when Embarq provides it, it is likewise a telecommunications service when Intrado, Inc. or Intrado Comm. Inc., provides it.  It is interesting to note that while Intrado is arguing strenuously that it is a telecommunications provider, the data that it has on file with the FCC does not make that claim.
Q. What do you mean by your last statement concerning data that Intrado has on file with the FCC?

A. Carriers that provide telecommunications services to end users must report those revenues to the FCC via Form 499-A.  Each company completes a worksheet declaring the type of service that it provides.  The worksheet filed for Intrado states that the company still exists, but that it no longer provides telecommunications services.  A copy of the worksheet is attached as Exhibit JMM-14. 
Q. Is it possible that Intrado provides intrastate telecommunications services, but not interstate telecommunications services?

A. That could be their interpretation, I really don’t know; however, all providers of interconnected VoIP services are supposed to report end user revenues and classify 64.9% of them as interstate, unless the company has a traffic study that proves otherwise.

Q. What does the FCC use this information for?

A. It uses it to determine interstate Universal Service payments.

Q. You discussed the requirement for ILECs to provide other carriers with access to 911 and E911 databases.  What other entities would purchase access to 911 and E911 databases?

A. The other entity that would purchase access to 911 and E911 databases is the PSAP.  Voice providers input their end user information into the ALI database (carrier facing) and that information is in turn used by the PSAP to provide Emergency Services (PSAP facing).  Both aspects involve interaction with a computer database.
Q. Is the network arrangement that is depicted in Exhibit JMM-4 subject to section 251(c) interconnection?

A. No.  The network arrangement depicted in Exhibit 4 is a peering arrangement between two separate Wireline E911 Network providers that allows 9-1-1 calls to be redirected from one PSAP to another PSAP via dedicated trunking between the Selective Routers of the providers (i.e., inter selective router trunking).  This arrangement does not even touch the PSTN as the FCC has declared that Wireline E911 Networks are separate from the PSTN.  In addition to dedicated trunking between selective routers, it is also possible to establish data connections between the two ALI databases so that the PSAP that receives the forwarded call also has access to the 9-1-1 caller’s personal information.  This is another form of an ALI steering arrangement.  

These types of configurations are not between competing Wireline E911 Network providers who are operating within the same geographic area; rather, they are arrangements established between peers who are providing service to different PSAPs in adjacent areas in which one emergency service provider is identified as the primary provider and the other as secondary provider.  Such arrangements are not developed in a vacuum but require the cooperative efforts of multiple parties, including each of the participating Wireline E911 Network providers, public safety authorities, and state and local governments.  Each of these are represented in the 9-1-1 Planning and Technical Advisory Committees as stipulated in the Ohio Revised Code at §4931.42.  As Intrado states it in its Ohio tariff at §5.2 (K), “When the 9-1-1 Routing feature is provided, the Customer is responsible for identifying primary and secondary PSAPs…”  It is therefore not appropriate to subject these negotiations to §251(c).
In addition, it would not be good public policy to subject these peering arrangements to the adversarial arbitration process.  Embarq already has an established practice of implementing such router to router connections with other Wireline E911 Network providers, generally ILECs.  Embarq also has ALI steering arrangements with wireless and VoIP 911 database management system providers, although it does not have any ALI steering arrangements with any other Wireline E911 Network providers.  The terms and conditions of these existing arrangements are contained in commercial agreements or tariffs, not pursuant to section 251(c) interconnection agreements.

Q. Do you have any examples of commercial agreements that you have with other Wireline E911 Network providers?

A. Yes.  Embarq has an agreement with a CLEC in Indiana that was recently negotiated for this type of arrangement.  Exhibit JMM-8 is a redacted copy of that document.  Embarq has established peering arrangements in Ohio with AT&T, Windstream, Cincinnati Bell, Telecommunications Services Company, and Verizon, but such arrangements are pursuant to oral agreements that have historically been established and managed by emergency service professionals for both companies.  Each party bills their end users or PSAPs pursuant to the approved tariffs that they have filed with the Commission.  

Q. Are the commercial agreements that Embarq has with other entities for these types of arrangements consistent with the position taken by Embarq in this arbitration, or are there any aspects of such agreements that need to be explained in light of Embarq’s position here?   

A. The agreements are consistent.  The commercial agreements can vary based on each state’s regulations regarding 9-1-1 funding.  In some cases the primary provider could bill the PSAP for both its own charges and on behalf of the secondary provider’s charges; however, the principles are the same.  
Q. What about the configurations depicted in Exhibits JMM-5 and JMM-6?  Are they subject to section 251(c) of the Act?

A. No, they are not.  In these scenarios, Intrado provides the Wireline E911 Network to a PSAP that provides emergency services to Embarq’s end users.  That means that Intrado provides the selective routing as well as the database management services for the PSAP, and Intrado also controls access to that PSAP.  It also means that Embarq has to request access to Intrado’s Wireline E911 Network since Embarq has a legal obligation to provide 9-1-1 dialing to its end users.  Under such circumstances, Embarq would therefore need to negotiate connections between its switches or selective router and Intrado’s selective router, obtain downloads of the official MSAG from Intrado, and also arrange for the ability to load Embarq’s end user location information into the official ALI database maintained by Intrado – just like any other requesting carrier.

In the situation depicted in Exhibits JMM-5 and JMM-6, Embarq does not control access to the Wireline E911 Network, Intrado does.  Embarq is not in the driver’s seat, Intrado is.  Embarq does not have the bargaining power in negotiations, Intrado does.  It is the exact reverse of the situation that was intended to be addressed by section 251(c) by imposing additional obligations on ILECs to assist market entry by competitive carriers.  It is not a competitive situation in the sense of multiple providers operating within the same serving area at the same time.  Once a PSAP has designated Intrado as the primary emergency service provider, every carrier with end users in the PSAP’s serving area must come to Intrado in order to enable 9-1-1 calling.

Furthermore, the obligations of section 251(c) do not apply to Intrado.  Every other carrier negotiating the mandatory interconnection with Intrado would do so under section 251(a).  It therefore makes sense for Embarq to request interconnection with Intrado for access to the Wireline E911 network under the same general obligation found in section 251(a) of the Act.  There is no good public policy reason to treat Embarq differently under these circumstances.

Q. Although you have addressed interconnection under section 251(c), what about access to unbundled network elements?  Doesn’t that fall under 251(c)?

Intrado has stated that it is interested in using unbundled network elements but it has not been clear in explaining its intended uses, even though Embarq requested the information during negotiations.  Embarq was therefore forced to request the information in an interrogatory which has not yet been satisfactorily answered.  I believe that Intrado is seeking access to unbundled network elements to provide service to PSAPs and it is possible that Intrado is seeking access to unbundled network elements to provide wholesale services to other carriers, although I do not know for sure.    

Q. What are network elements?

A. A network element is a discrete component of the network.  An example of a network element is a local loop.

Q. What is unbundled access?

A. Unbundled access is an arrangement whereby a CLEC is able to connect to the network element and use it to provide a telecommunications service.

Q. Can the CLEC use an unbundled network element to provide any telecommunications service?

A. No.  The FCC explicitly forbids the exclusive use of network elements for mobile wireless service or interexchange service.
 

Q. May unbundled network elements be used to provide information services?

A. Carriers cannot use network elements exclusively for providing an information service.

Q. But isn’t an information service provided via telecommunications?

A. Under the Act “telecommunications” is not the same as “telecommunications service.”  Telecommunications is simply the transport mechanism over which the information service is delivered.
Q. What if another carrier sells the “telecommunications” component to the information service provider?  Isn’t that providing a telecommunications service?

A. If that interpretation were allowed it would nullify the exclusive use prohibitions that the Act and FCC rules have established.  It would jeopardize the access regime that subsidizes many other services and effectively eliminate it overnight.  A simple syllogism proves the point.

· A network element cannot be used to exclusively provide an information service.

· An information service is always provided via telecommunications.

· Therefore a network element cannot be used to provide telecommunications exclusively for an information service.

Q. Why is this discussion relevant?

A. As the FCC has indicated in paragraph 74 of the USF Order referred to previously, emergency service is a combination of telecommunications and information services.  The actual service provided to the end user making the 911 call is emergency response delivered by emergency professionals.  Interconnected VoIP customers call 9-1-1 today, and that service has yet to be classified as either telecommunications or information.  Furthermore, as stated above, the NG-911 network will evolve the existing emergency services network to include video and texting and other forms of information service.  It will become more information rich, communicating more and more information to the PSAP and between emergency service providers.  Network elements are available for telecommunications services, not exclusively for information services, and the network elements that are available today under applicable FCC regulations may not even be the best solution for the NG-911 infrastructure.
Q. Please explain why the current list of network elements may not be the best solution for the NG-911 infrastructure.

A. The list of network elements that ILECs are required to unbundle is relatively short.  The primary transmission elements are: (i) copper loops, (ii) hybrid loops, (iii) DS1 loops, (iv) DS3 loops, (v) DS1 dedicated transport, (vi) DS3 dedicated transport, and (vii) dark fiber transport.  ILECs do not have to unbundle any packet network elements, such as frame, ATM, IP or Ethernet, which are likely to be the infrastructure of choice for connecting the NG-911 components.

Q. What about fiber loops and other network elements such as selective routers?

A. ILECs do not have to provide unbundled access to dark fiber loops or any switching network elements such as selective routers.

Q. What about the obligation to unbundle the 9-1-1 databases?

A. In situations where Intrado is designated by the PSAP as the primary emergency service provider, Embarq does not own or control the official 9-1-1 database (ALI and MSAG), and therefore Embarq does not have anything to provide pursuant to section 251(c)(3).  The network unbundling rule does not obligate ILECs such as Embarq to provide its end user ALI records to a CESTC so that it can provide ALI database services to a PSAP.  As the FCC has stated, the purpose of providing unbundled access to 9-1-1 databases is so that competitive carriers can fulfill their obligation to provide their customers with 9-1-1 calling capability in order to access emergency services.
  This clearly describes the situation where a competitive carrier’s end user customer dials 9-1-1.  PSAPs do not access emergency services, they provide them.
Q. So, is it Embarq’s position that a CLEC which has been designated by the PSAP as the primary emergency service provider is not necessarily entitled to unbundled access to every type of network element?

A. Yes.  Unbundled access is not required (other than 911 databases, which are not relevant when a CLEC is designated as the primary E911 emergency service provider, as explained above).  There is no question that the latest technology for the NG-911 network, such as frame, ATM, IP or Ethernet, are not subject to unbundled access.
Q. But can’t a CLEC use an unbundled network element to provide an advanced service?

A. CLECs can use an unbundled network element to provide an advanced telecommunications service, such as DSL, but if that service is offered to an end user as a component of an information service, the restriction on information service described above would apply.
Q. If certain network elements are not available on an unbundled basis, then how can companies such as Intrado provide competitive 9-1-1 services?

A. First, the obligation to provide unbundled access to network elements does not turn on one company’s specific business plan.  Rather, such unbundled access concerns the more general circumstances of a reasonably efficient competitor considering all potential revenue sources.
  Second, the intent of the 1996 amendments to the Communications Act was to open up the local exchange markets and stimulate facilities-based competition among carriers operating within the same market at the same time.
  This scenario is not a description of the emergency services market where the competition among service providers effectively ends within a PSAP’s geographic serving area once the PSAP designates a primary emergency service provider.   Once the PSAP selects a provider, there is a legal obligation placed upon all other voice providers operating within the geographic bounds of the PSAP’s serving territory, to obtain access to the PSAP through the designated emergency services provider.  Thus, instead of many customers within a given market who are all free to select among numerous competing providers who are simultaneously operating within that market, there is only one customer (the PSAP) per county (or perhaps even one per state) and only one provider can be designated by the PSAP to operate in the market at any given time, and it is no small matter for the customer to make changes in the single service provider that has been designated.  

Q. Isn’t the intent of the 1996 amendments to the Communications Act to promote facilities based competition still relevant to emergency services even if the competition within markets is not comparable? 

A.  Yes, promoting facilities based competition is still relevant.  However, Intrado is not dependent upon unbundled access to network elements in order to collocate its equipment in Embarq’s central offices pursuant to Embarq’s tariffs or to secure a wide variety of products and services from Embarq (including frame, ATM, IP, and Ethernet) to connect its equipment with various PSAPs and other entities.  Intrado would have to collocate in every central office serving a PSAP in order to use unbundled loops to connect to each PSAP.  It can reduce the number of collocations and use other products to aggregate 9-1-1 traffic if it uses tariffed services instead of unbundled network elements.
Issue 4:

Whether the agreement should contain a definition of “End User” and what definition should be used.
Q. What is an “End User”?

A. The definition proposed by Embarq is:

1.54 For the purposes of this agreement “End-User” means the individual that makes the 9-1-1 call.

The definition proposed by Intrado is:

1.54 “End-User” means the individual that subscribes to (subscriber of record) and/or uses the Telecommunications Services provided by Embarq or INTRADO COMM. 

The first definition quoted above, which was proposed by Embarq, was taken from the NENA Master Glossary of 9-1-1 Terminology, and is appropriate since the issues between the parties are directly related to 9-1-1.  It incorporates the common understanding of the term, which is an individual subscribing to and receiving a retail service.  An end user is the ultimate consumer of the service.  Intrado’s definition is far too broad.  It would improperly allow Intrado to consider its wholesale carrier customers as end users, as well as carrier-like entities such as Vonage.   Furthermore, Intrado’s definition contradicts the definition of end user that it has included in its Ohio tariff.  

Q. You mentioned that this definition is different than the one that Intrado has included in its Ohio tariff.  What is the definition of end user that Intrado includes in its Ohio tariff?

A. The definition, as show below, clearly excludes carrier customers.

End User - Denotes any Customer of an intrastate telecommunications service that is not a Common Carrier. (Emphasis added)

Carriers provide retail service to end users or wholesale services to other carriers, which they in turn use to provide retail service to end users.
Q. Why do you think Intrado intends to include carriers in its proposed definition of end user?

A. There are two reasons.  First, Intrado sells services to carriers and companies such as Vonage and these entities can be considered to be “an individual buying telecommunications services” from Intrado.  And second, Intrado is aware of our concerns and has not agreed to modify its definition to explicitly exclude carriers or companies such as Vonage.  
Q. What impact would it have if the term end user refers to carriers and companies such as Vonage?

A. The term end user is commonly understood to exclude these types of entities and by incorporating such entities within the term “End User” it introduces additional and unnecessary confusion with interpreting the contract language.  

Q. How would including carriers within the context of the term add to unnecessary confusion with interpreting the contract language?

A. First, it should be noted that Embarq has several hundred interconnection agreements that refer to the term “end user” (not capitalized) as it is commonly understood within the industry and these agreements do not have a separate, formal definition of the word. The various locations in the agreement where the term “end user” appears, and which would be affected by Intrado’s proposal to define the term in a manner to include carriers, are identified in Exhibit JMM-10.  It includes over 26 pages of detailed terms and conditions and shows that Intrado has not just capitalized each use of the term “end user” that was in the original standard contract language, but that Intrado has also substituted the term “end user” for other words such as “customer” and “subscriber”.  In some of these cases the term end-user clearly would not apply to a carrier, such as the definition of Directory Assistance Database (1.40) or Service Order Information (1.108), but would apply to the customer buying the retail service.  Furthermore, as I stated earlier, many of these provisions do not even apply to Intrado given its limited certification in Ohio.  

Q. Are there any other impacts to including carriers and companies like Vonage within the term end user?

A. Yes there are.  For example, since a local loop is a facility between an Embarq wire center and an end user, expanding the definition to include carriers and carrier-like companies would provide Intrado with the opportunity to define facilities between Embarq and such companies as local loops, which would facilitate regulatory arbitrage and inappropriately provide Intrado with access to network elements for purposes outside of section 251(c)(3).  This is one of Embarq’s primary concerns in light of Intrado’s desire to use network elements for some of the components of their Wireline E911 Network infrastructure.  

Q. Has Intrado shared with Embarq that this is their intent?

A. As I state earlier, Intrado has acknowledged that it wants access to network elements but it has not explicitly communicated how they want to use the elements.  Since Intrado has refused Embarq’s requests for more detail we must therefore conclude that a very real probability exists that Intrado is seeking to define “End Users” in a manner that would not otherwise be justified under federal or state law governing network elements, or under common usage within the industry.  Embarq has always fulfilled its unbundling obligations in accordance with the applicable law and regulations, but we aggressively resist gaming of the system.

Q. How does Intrado’s proposal “game the system”?

A. The FCC does not require ILECs to provide unbundled access to network elements between ILEC central offices and the network of other carriers.  These transport facilities are known as entrance facilities, and the FCC has determined that CLECs are not impaired without access to such transport as a network element.  A local loop is defined by the FCC as the transmission facility between an ILEC central office and the loop demarcation point at the end user customer premises.  Therefore, if Intrado can get the Commission to agree that a carrier is an “end user” it would force Embarq to provide local loop network elements instead of transport.  Because of these types of complications, I view this word game as a scheme hatched by Intrado for the purposes of engaging in regulatory arbitrage.
Q. Why is this regulatory arbitrage?

A. The FCC has established pricing for network elements at cost, which may be less than the tariffed alternatives.  So, by seeking to improperly classify transport as a local loop network element, Intrado would be gaming the regulations to secure a price advantage.  That is regulatory arbitrage.

Q. Why is regulatory arbitrage like this wrong?

A. Well, first, Intrado is seeking to gain a competitive advantage by applying regulatory rights and obligations that Intrado is not entitled to assert.  Perhaps more importantly, this is not the way to fund upgrades to the 9-1-1 network.  If the PSAPs need more money to build the NG-911 network then it should be solved legislatively, not in this way.  Shifting costs to ILECs or giving Intrado a pricing advantage would be discriminatory, unjust and unreasonable.

Q. You’ve mentioned carrier-like companies like Vonage several times.  Why should they be considered carriers with respect to this issue?

A. Companies like Vonage provide Interconnected VoIP service to end users (as such term is commonly understood in the industry). Interconnected VoIP service is a replacement for telephone service and while the FCC has yet to rule that this type of service is either telecommunications or information, it has repeatedly treated these companies like carriers in several proceedings.  Perhaps the most telling indication is the VoIP 911 proceeding where the FCC ordered Interconnected VoIP providers to provide 9-1-1 access to their end users and extended to them the same obligations as carriers.  Therefore, when Intrado sells 9-1-1 services to companies like Vonage, it is not selling services to end users, but is selling wholesale services to a company that is acting like a carrier and selling telephone-like services to end users.  This is consistent with the definition of wholesale and retail services included in the Time Warner Decision.

Q. What definition is that?

A. The FCC provided the following definition:
To resolve the confusion over the meaning of “wholesale,” we affirm the longstanding Commission usage of a wholesale transaction of a service or product as an input to a further sale to an end user, in contrast to a retail transaction for the customer’s own personal use or consumption. Deployment of Wireline Services Offering Advanced Telecommunications Capability, CC Docket No. 98-147, Second Report and Order, 14 FCC Rcd 19237, 19423, para. 13 (1999) (“Black’s Law Dictionary defines retail as ‘[a] sale for final consumption in contrast to a sale for further sale or processing (i.e., wholesale) . . . to the ultimate consumer.’”) (quoting Black’s Law Dictionary 1315 (6th ed. 1990)).

Companies like Vonage provide interconnected VoIP services, which are the retail services directly provided to end users.  Services that Intrado provide to companies like Vonage are wholesale transactions that are used as an input to a further sale to an end user.

Q. Are entities like PSAPs end users?
A. PSAPs do purchase retail services and like any government agency could be classified as end users.
Q. Does the definition of end user proposed by Embarq include PSAPs?

A. The definition of end user proposed by Embarq does not include PSAPs, since PSAPs do not make 9-1-1 calls, they receive them.  However, Embarq is willing to supplement the definition of end user which Embarq obtained from the NENA Master Glossary of 9-1-1,  as follows, in order to include PSAPs:

1.54 For the purposes of this agreement “End-User” means the individual that makes the 9-1-1 call or the PSAP receiving the call for the purpose of initiating the emergency or public safety response.

Q. Is Embarq willing to use this definition for every location in the ICA where Intrado has inserted the term “End User”?
A. No.  While Embarq has offered to amend the definition it proposed in order to include PSAPs every use of the term as proposed by Intrado should be examined to ensure that it actually applies to an “End User”.
Issue 5:

Whether certain definitions related to the Parties’ provision of 911 and E911 Service should be included in the interconnection agreement and what definitions should be used - Enhanced 911 Service.
Q. What is the difference between the competing definitions of “Enhanced 911 Service” proposed by the parties?

A. The two definitions as originally proposed are shown below: 

Embarq’s Language

1.55 “Enhanced 911 Service” (“E911”) means a telephone communication service which will automatically route a call dialed “9-1-1” to a designated public safety answering point (PSAP) attendant and will provide to the attendant the calling party’s telephone number and, when possible, the address from which the call is being placed and the Emergency Response agencies responsible for the location from which the call was dialed.

Intrado’s Language

1.55“Enhanced 911 Service” (“E911” or “E9-1-1”) means a telephone exchange communication service which that will automatically route a caller dialed dialing “9-1-1” to a designated public safety answering point (PSAP) attendant and will provide to the attendant the calling party’s telephone number and, when possible, the address from which the call is being placed and the Emergency Response agencies responsible for the location from which the call was dialed.
The question is whether Enhanced 911 Service is better defined as a telephone communication service or as a telephone exchange service.  I previously addressed this issue in detail in my response to Issues 1 through 3 above.  Intrado seeks to have the term defined as telephone “exchange” service to support its claim for interconnection rights under 251(c) of the Act.  As I explained above, the service (9-1-1 or E9-1-1) that is received by end users when they dial 9-1-1, is a unique, specialized service delivered by an emergency services professional, upon receipt of a call delivered over a specialized network (the Wireline E911 Network) that is separate from, but interconnected with the PSTN, which is comprised of both telecommunications and information service components.

Q. You referred to the definitions as those being originally proposed.  Has there been a change in the position of the parties?

A. Intrado has recently recommended that the parties use the definition of Enhanced 911 included in the NENA glossary: 

An emergency telephone system which includes network switching, data base and CPE elements capable of providing selective routing, selective transfer, fixed transfer, caller routing and location information, and ALI.

Q. Is this definition acceptable to Embarq?

A. Yes.  The definition is very similar to the one originally proposed by Embarq and Embarq will accept the revised definition.
Q. Is there an FCC definition of Enhanced 911 Service?

A. Most of the definitions that I have found for Enhanced 911 describe the technology and the Wireline E911 Network, with only passing reference to the emergency response provided (or dispatched) by the PSAPs.  For example, here is the FCC definition for Enhanced 911 included in §54.101, Title 47 of the Code of Federal Regulations:

(5) Access to emergency services. ‘‘Access to emergency services’’ includes access to services, such as 911 and enhanced 911, provided by local governments or other public safety organizations.  911 is defined as a service that permits a telecommunications user, by dialing the three-digit code ‘‘911,’’ to call emergency services through a Public Service Access Point (PSAP) operated by the local government.  ‘‘Enhanced 911’’ is defined as 911 service that includes the ability to provide automatic numbering information (ANI), which enables the PSAP to call back if the call is disconnected, and automatic location information (ALI), which permits emergency service providers to identify the geographic location of the calling party.  ‘‘Access to emergency services’’ includes access to 911 and enhanced 911 services to the extent the local government in an eligible carrier’s service area has implemented 911 or enhanced 911 systems; (Emphasis Added)
The NENA definition is similarly descriptive.
An emergency telephone system which includes network switching, data base and CPE elements capable of providing Selective Routing, Selective Transfer, Fixed Transfer, caller routing and location information, and ALI.
It is interesting to note that the definition that Intrado has in its Ohio tariff is more consistent with Embarq’s proposed definition in this proceeding.
Q. How does Intrado define Enhanced 9-1-1 in its Ohio tariff?

A. Intrado defines Enhanced 9-1-1 as follows:

Enhanced 9-1-1 (E9-1-1)

An emergency telephone service that includes ANI, ALI, (including non-listed and non- published numbers and addresses), and (optionally) selective routing, to facilitate public safety response.

Q. Is there a definition of “Enhanced 911 Service” in the Ohio Revised Code?

A. Not using those exact terms, however the statutes do include several definitions that are quite similar, such as the following: 

“Enhanced 9-1-1” means a 9-1-1 system capable of providing both enhanced wireline 9-1-1 and wireless enhanced 9-1-1.

“Enhanced wireline 9-1-1” means a 9-1-1 system in which wireline telephone network, in providing wireline 9-1-1, automatically routes the call to emergency service providers that serve the location from which the call is made and immediately provides to personnel answering the 9-1-1 call information on the location and the telephone number from which the call is being made.

“Wireline 9-1-1” means the emergency calling service provided by a 9-1-1 system pursuant to a call originating in the network of a wireline service provider.

Q. But what is the purpose of examining all these different definitions?

A. They simply show that 9-1-1 and Enhanced 9-1-1 are not generally understood to be telephone “exchange” service.  Given the advent of VoIP calls to 9-1-1 and the upcoming changes with the NG-911 network with its emphasis on other forms of communication such as video and texting, 9-1-1 service really can’t be considered telephone exchange service and it does not make sense for public policy makers to go in that direction simply to enable the specific business plan of a single corporation.  As Congress defined the 911 service in the Wireless Communications and Public Safety Act of 1999, it referred to an “end to end communications infrastructure” the specific purpose of which is to:
 “reduce response times for the delivery of emergency care, assist in delivering appropriate care, and thereby prevent fatalities, substantially reduce the severity and extent of injuries, reduce time lost from work, and save thousands of lives and billions of dollars in health care costs;”.
  

This federal, legislatively defined purpose is unique to emergency services and the contemplated end-to-end infrastructure does not depend upon or neatly fall within the confines of “exchange service.”    
Issue Number 9: 
Local Interconnection Arrangements (Issues 9-1 through 9-3)
Issue 9-1:
Whether Section 55.1 of the ICA should include Intrado’s proposed reference to 911 Service and E911 Service. (Embarq issue statement).

Q. What is the nature of the dispute at Issue No. 9-1?

A. The dispute is over the wording at Section 55.1 of the interconnection agreement.  Embarq’s standard language reads as follows:

The Parties shall reciprocally terminate Local Traffic and IntraLATA/InterLATA toll calls originating on the other Party’s network as follows:
Intrado modified the section to read this way:

The Parties shall reciprocally terminate Local Traffic, and IntraLATA/InterLATA toll calls, and 911 Service and E911 Service calls originating on the other Party’s network as follows:

The original language of Section 55.1 was intended to refer to non-emergency traffic routed and exchanged in either direction, and the result of Intrado’s proposed change would be to assert that 9-1-1 calls from end users of both Embarq and Intrado will also be routed in either direction.  Such a change would encompass situations where Embarq is the 9-1-1 provider (Exhibits JMM-1, JMM-2, and JMM-3), as well as situations where Intrado is the 9-1-1 provider (Exhibits JMM-5 and JMM-6), and even situations where both parties are 9-1-1 providers (Exhibit JMM-4), and treat all of such situations as if they were equivalent to the exchange of ordinary traffic.

Q. Why does Embarq object to these modifications?

A. Embarq has three reasons for objecting. First, the edits are not technically accurate.  Intrado does not provide local exchange service to end users, is not certified to do so in Ohio, and therefore no 9-1-1 calls will be originated from Intrado’s network.  Second, even if Intrado did provide local exchange service, my testimony has already described in great detail how emergency calls are routed to and over the Wireline E911 Network, which is markedly different from the reciprocal exchange of ordinary traffic.  And third, as discussed in detail above, Embarq does not agree that it has an obligation under section 251(c) to negotiate the terms and conditions for the network arrangements illustrated in Exhibits JMM-4 though JMM-6.  

Q. Why did you refer to Intrado’s Ohio certification?

A. As I’ve discussed previously, Intrado’s certification in Ohio is limited to providing emergency services and Intrado is not certified as a CLEC; therefore, Intrado is not certified to provide Local Traffic or IntraLATA/InterLATA toll calling.  Given that, the terms should be struck from the agreement all together.  At a minimum, any reference to the normal voice traffic that a CLEC provides to end users should be removed from the agreement.  In any event, even if Intrado agreed to include the sentence proposed by Embarq concerning Intrado’s certification, the very nature of emergency calls and the operation of Wireline E911 Networks make the proposed changes to Section 55.1 inappropriate and unworkable.  

Issue 9-2:
Whether one-way trunks should be used by the Parties for the interconnection of the Parties’ 911/E911 networks and E911 Tandems through inter-Selective Router trunking.

Q. What are the areas of dispute between Intrado and Embarq with respect to this issue?

A. Exhibit JMM-9 displays the competing terms and conditions proposed by the parties on each of the issues.  The Parties exchanged several proposals and counter proposals to the original language at Section 55.1.3, and the final differences in the language proposed by each party are shown below.

Intrado’s proposed language for Section 55.1.3

One-way trunks shall be utilized for Local Interconnection of Embarq’s network to Intrado Comm for the purpose of emergency call routing applications where Intrado serves as the E911 Service provider and for Local Interconnection of Intrado’s network to Embarq’s Selective Routers or E911 Tandem Switches where Embarq serves as the E911 Service provider.

Embarq’s proposed language for Section 55.1.3

One-way trunks shall be utilized for Local Interconnection of Intrado’s network to Embarq’s Selective Routers or E911 Tandem Switches where Embarq serves as the E911 Service provider.
Beyond the difference in language proposed by each party, the more fundamental dispute between the Parties with respect to Section 55.1.3 is the fact that such language contemplates situations involving both Scenarios 2 and 3 which are described in Embarq’s Response to Intrado’s Petition, and which are further discussed in this testimony concerning Exhibits JMM-5, JMM-6 and JMM-6.    In addition, the primary technical issue being debated between the parties with respect to Section 55.1.3 (Embarq must use one-way trunks to interconnect with Intrado’s network)  also applies to Section 55.4.1 and Section 55.4.4, which are grouped with Issue 13 in the joint matrix filed by the parties in March.  I will therefore address them together below.

Q. Please elaborate in the disagreement between Embarq and Intrado under Issue 9-2 and the related aspects of Issue 13? 
A. There are two primary areas of disagreement  
(i) As noted above, one of the primary disputes with respect to the language proposed by Intrado in Section 55.1.3 of the ICA involves the threshold issue concerning the inapplicability of section 251(c) to the situations described in Issue 1 through 3 for Exhibits JMM-4, JMM-5 and JMM-6, as discussed above.  
(ii) The second primary area of disagreement is whether Embarq can use its selective routers to determine where to route 9-1-1 calls that are originated by Embarq’s end users, including use of Embarq’s selective router to direct the calls to Intrado [see, Exhibit JMM-6].  The additional language proposed by Intrado at Sections 55.4.4, 55.4.7.1 and 55.4.7.3 is intended to deny Embarq the right to use its selective routers as a means of determining where to send Embarq’s end user 9-1-1 traffic.  Specifically, Intrado has proposed to add the following language in each of the following sections:

Sections 55.4.4 “…but will not selectively route the end office traffic before termination to the Intrado Comm Network” 
Sections 55.4.7.1 and 55.4.7.3 “…Where it is technically infeasible for Embarq to segregate its End-User 911 Service or E911 Service call traffic associated with an End Office Wire Center” 
By adding such proposed language, Intrado is effectively trying to dictate to Embarq how Embarq engineers its network on Embarq’s side of the point of interconnection.
Q. What does Intrado want Embarq to do with respect to the routing of 911 calls from Embarq’s end users to Intrado’s selective router?

A. Intrado is demanding that Embarq must use class marking instead of inter-tandem or inter-selective router trunks. 
Q. What is class marking?

A. Class marking is a manual process in which each end user’s telephone number is programmed in the serving central office to switch to correspond to a specific 9-1-1 trunk group when the end user dials 9-1-1.  The 9-1-1 trunk group is connected directly to a selective router, which takes the 9-1-1 call and switches it to the appropriate PSAP.  When a single switch supplies dial tone to a large area that is served by multiple PSAPs, class marking requires separate 9-1-1 trunks for each PSAP.  For example, if Embarq has a host switch that provides local service to customers in 10 counties with 10 different PSAPs, class marking would require Embarq to establish 10 different sets of 9-1-1 trunks, one set for each PSAP, as well as to manually program each end user’s line.  By comparison, if Embarq has combined 9-1-1 trunks which are already established to an Embarq selective router, and that router is already determining which of the 10 PSAPs to route the 9-1-1 call to, Embarq could provide the same functionality with a single trunk group from its selective router to Intrado’s selective router.  Intrado’s proposed language would require Embarq to modify its local service provisioning processes nationwide and incur the additional costs of re-engineering and installing new 9-1-1 trunks and transport throughout its network for no legitimate reason.

Q. Is the way Embarq uses selective routing consistent with industry practice?

A. Absolutely.  The whole purpose of selective routing is to be able to serve multiple PSAPs with a single switch and to determine which PSAP to route 9-1-1 calls to.
Q. Is using selective routing more efficient than class marking?

A. Yes.  NENA describes class marking as follows in one of its tutorials:   “Class marking in the end office is typically a manual process and error prone in comparison to mechanized Selective Routing control.”  It is more efficient to use less trunking rather than more, and using selective routing does not introduce any additional points of failure when compared to class marking.  When class marking is used the point of failure for determining how to route the customers 9-1-1 call is at the central office.  When selective routing is used to determine how to route the customers 9-1-1 call the point of failure is the selective router, not at the central office.
Q. Does Embarq do inter-selective routing today?

A. Yes.  Embarq has inter-tandem connections with Windstream, ATT, Verizon, Cincinnati Bell, and Telecommunications Services Company. 

Q. But don’t the terms proposed by Embarq for Section 55.1.3 prohibit other carriers from using their selective routers to connect to Embarq when Embarq provides the Wireline E911 Network?

A. The standard language of Embarq’s ICA reflects the way that many other carriers connect to Embarq’s selective routers when Embarq provides the Wireline E911 Network.  That does not mean that Embarq would not be willing to allow other carriers to use inter-selective routing as an alternative.  No company, not even Intrado, has requested that.  It is doubtful that any CLECs have invested in selective routers and implemented the processes and systems needed to operate them efficiently.  CLECs are also likely to have fewer access lines than Embarq, which has a direct impact on costs.  Had Intrado requested such an arrangement during the course of negotiations, Embarq would have agreed to that form of interconnection, but Intrado did not raise the issue. 
Q. Do the NENA Default Routing Standards recommend using class marking?

A. I don’t interpret the NENA standard that way.  First, default routing involves 9-1-1 calls that lack selective routing information, which according to the NENA standards document represents about two tenths of one percent of 9-1-1 calls.
  Furthermore, the document goes on to state that class marking may actually result in more misrouted calls “than would occur for the occasional ANI failure default call” due to the manual process involved with class marking.

Q. How would 9-1-1 calls be routed if Embarq uses inter-selective routing rather than class marking?

A. For non-default calls (which represent approximately 99.8% of 9-1-1 calls) ANI would be routed over the inter-selective routing trunks to Intrado’s selective router which would use that information to route the calls properly.  In essence, Embarq would use its selective router to point the calls to Intrado’s selective router rather than to a PSAP.  This is exactly the interconnectivity that Intrado is pressing for in Issue 14 and depicted in Exhibit JMM-4.  For default calls, Embarq could route the calls to one of the PSAPs that it serves, which in turn could forward the call to a PSAP that Intrado serves, should that be necessary.
Q. Could this approach result in an unreasonable delay in dispatching emergency providers?

A. This arrangement is very much like the primary-secondary scenario I described above which is used in providing emergency services today with satisfactory results; however, if Embarq determines that the arrangement does not provide Embarq end user customers with satisfactory service, Embarq would implement the measures necessary to do so.  Embarq takes its role in providing 9-1-1 service to its end users and Emergency Service professionals seriously and would not jeopardize that service simply to make life more difficult for another company seeking to compete in the provision of components of the Wireline E911 Network.  Furthermore, Embarq’s use of selective routing for this purpose is not an attempt to unduly charge for services.

Q. What do you mean by your last comment about unduly charging for services?

A. It is possible that Intrado’s opposition to Embarq’s use of inter-selective router trunking may be intended to prevent Embarq from being compensated by PSAPs as a secondary provider for the selective routing performed by Embarq.  Compensation, as well as the relationship that providers have with PSAPs, is an issue in this proceeding.  However, Embarq has agreed not to charge PSAPs for selective routing when it is used solely for the purpose of aggregating 9-1-1 traffic for Embarq end users, in situations where Embarq is not acting as a secondary provider.
Q. Doesn’t Embarq have to provide any technically feasible form of interconnection?

A. The fact that ILECs have to provide for technically feasible forms of interconnection does not mean any possible form of interconnection.  It also does not mean that ILECs have to bear any cost to make it happen.
Q. Please explain?

A. The FCC justified its reasoning for ordering ILECs to provide any form of technically feasible form of interconnection on the basis that requesting carriers were required to pay ILECs for the cost of interconnection.  The FCC has articulated this concept as follows: 

Of course, a requesting carrier that wishes a "technically feasible" but expensive interconnection would, pursuant to section 252(d)(1), be required to bear the cost of that interconnection, including a reasonable profit.
  (Emphasis added).
If, as SBC contends, we are to presume that Congress was aware of the Commission's analysis of the technical feasibility of 900 call blocking, the 1996 Act appears squarely to reject that view of technical feasibility.  Moreover, unlike the costs of providing 900 call blocking, which we imposed largely on LECs in the 900 Service order, as noted above, to the extent incumbent LECs incur costs to provide interconnection or access under sections 251(c)(2) or 251(c)(3), incumbent LECs may recover such costs from requesting carriers.
  (Emphasis added).
Section 251(c)(2) lowers barriers to competitive entry for carriers that have not deployed ubiquitous networks by permitting them to select the points in an incumbent LEC's network at which they wish to deliver traffic.  Moreover, because competing carriers must usually compensate incumbent LECs for the additional costs incurred by providing interconnection, competitors have an incentive to make economically efficient decisions about where to interconnect.
 (Emphasis added).
We also conclude that, as long as new entrants compensate incumbent LECs for the economic cost of the higher quality interconnection, competition will be promoted.
  (Emphasis added).
Moreover, since requesting carriers will bear the costs of other methods of interconnection or access, this approach will not impose an undue burden on the incumbent LECs.
  (Emphasis added).
The FCC reasoned that competing carriers could minimize their costs of interconnection by choosing the most efficient points of interconnection on the ILECs network, not the requesting carrier’s network.  For example:
The interconnection obligation of section 251(c)(2), discussed in this section, allows competing carriers to choose the most efficient points at which to exchange traffic with incumbent LECs, thereby lowering the competing carriers' costs of, among other things, transport and termination of traffic.

Section 251(c)(2) imposes upon incumbent LECs "the duty to provide, for the facilities and equipment of any requesting telecommunications carrier, interconnection with the local exchange carrier's network . . . for the transmission and routing of telephone exchange service and exchange access."  Such interconnection must be:  (1) provided by the incumbent LEC at "any technically feasible point within [its] network;"

Competing carriers have control over where to locate their network facilities to minimize self deployment costs, or the costs of using third-party alternatives for transport from the incumbent LEC’s network.… Competing carriers control, in part, how they design and locate their networks, as opposed to obtaining a connection between two incumbent LEC wire centers.  For instance, a competing carrier can choose to locate its switch very close to an incumbent LEC wire center to minimize costs associated with deploying fiber over longer distances. Similarly, a competing carrier can choose to locate its network equipment, such as its switch, near other competing carriers to share costs, or near existing competitive fiber providers that have already deployed competitive transport facilities….Moreover, we find that our more limited definition of transport is consistent with the Act because it encourages competing carriers to incorporate those costs within their control into their network deployment strategies rather than to rely exclusively on the incumbent LEC’s network.

Q. What implication does this have on the forms of interconnection that Intrado is requesting?

A. Intrado is demanding that Embarq implement costly changes in its network without agreeing to compensate Embarq for those changes.  In addition, the arrangements depicted in Exhibits JMM-4, JMM-5 and JMM-6 are not within Embarq’s network.  For example, the POI for Exhibits JMM-5 and JMM-6 is Intrado’s selective router, which is clearly not within or on Embarq’s network, but in fact is on Intrado’s network.

Issue 9-3: 
Whether two-way trunks should be used by the Parties for the interconnection of the Parties’ 911/E911 networks and E911 Tandems through inter-Selective Router trunking.

Q. What is the dispute between the parties with respect to Issue 9-3?

A. The disagreement revolves around the terms proposed by Intrado at Section 55.1.4 of the interconnection agreement.  [See Exhibit JMM-9].  The terms proposed by Intrado state that the parties will use two-way trunks for inter-selective routing, which is depicted in Exhibit JMM-4.  Embarq does not have any technical issue with the proposed terms.  Embarq’s opposition, as stated above in the discussion of Issues 1, 2 and 3, is that arrangement depicted in JMM-4 is not subject to §251(c) negotiations but should be negotiated as a commercial arrangement pursuant to §251(a). 

Issue 10:

Point of Interconnection (Issues 10-1 through 10-3)

Embarq Issue Presented:  What is the appropriate Point of Interconnection between the PSTN and the Wireline E911 Network?

Q. What is the dispute between the parties under Issue 10?

A. Please refer to Exhibit JMM-9 which displays the competing terms and conditions proposed by the parties in connection with Issue 10, and which highlights the specific differences.  There are four areas that I will address in connection with Issue 3.  First, Intrado has stricken some of Embarq’s standard terms and conditions that are intended for carriers that actually provide local and long distance calling to end users and want to establish a POI for that purpose.  The certification that Intrado received in Ohio does not give it the right to interconnect for those purposes.  Intrado’s tariff does not list any prices for providing local and long distance calling. Therefore, Embarq recommends that the language that it has proposed at Sections 55.2.1, 55.2.1(a) and 55.2.1(c) be removed from the terms at issue in this proceeding and should not be in dispute.  That leaves unresolved the dispute over:

· Intrado’s proposed language at Section 55.2.1(a) 
· Embarq’s counter proposal at Section 55.2.1(d), 
· Intrado’s proposed terms at Section 55.2.1(c), and 
· The competing terms for Section 55.2.4.

Q. What is the dispute between Intrado’s proposed language at Section 55.2.1(a) and Embarq’s counter proposal at Section 55.2.1(d)?

A. The terms proposed by Embarq under Section 55.2.1(d) are intended to address the situations depicted in Exhibits JMM-1, JMM-2, and JMM-3 (all related to Scenario 1 described in Embarq’s Response) and to recognize that the point of interconnection (“POI”) for connecting to the Wireline E911 Network is at the selective router.  

The original terms proposed by Intrado for Section 55.2.1(a) states that the POI is not necessarily at the selective router, and refers to the reciprocal exchange of 9-1-1 calls, which contemplates that the POI would be utilized in connection with other scenarios (i.e., where Intrado is the primary E911 provider and depicted in Exhibits JMM-5 and JMM-6).  The arrangements contemplated by Intrado’s proposed language should be the subject of a commercial agreement pursuant to 251(a), not a 251(c) agreement.  

Q. You referenced original terms proposed by Intrado for Section 55.2.1(a).  Has Intrado changed its position?
A. Intrado has recently offered the following terms, which match Embarq’s proposed language, and should resolve the dispute between the parties. 
55.2.1(a) In geographic areas in which Embarq has been designated as the E911 Selective Routing provider, INTRADO COMM will establish a POI at Embarq’s E911 Tandem/Selective Router.
Q. Why should the POI should be at the selective router?
A. There are two basic reasons.  The FCC has determined that the selective router is the logical point of demarcation between the PSTN and the Wireline E911 Network, and it is well established industry practice. 
Q. Where did the FCC make that determination?

A. The Wireless Telecommunications Bureau issued a decision to this effect in May 2001.  The decision was challenged and the FCC released an Order on Reconsideration on July 24, 2002, stating that, “We find that the cost-allocation point for E911 implementation should be that point at which the system identifies the appropriate PSAP and distributes the voice call and location data to the PSAP”.
  The agency spells this out in more detail in paragraph 4 of that same order stating that the 9-1-1 selective router is the proper demarcation point.  This decision is consistent with the FCC’s definition of interconnection which I quoted earlier in my testimony and the fact that the POI delineates the financial responsibility for the connecting carriers.  In other words, each carrier bears the costs of getting to the POI.  With respect to 9-1-1 service, the Wireline E911 Network provider is responsible for and recovers the costs of the network components, including the selective router, from the PSAP, and the connecting carrier is responsible for getting its end user’s 9-1-1 calls to the selective router.

Q. But isn’t the King County Reconsideration Order just addressing wireless carrier access to the 9-1-1 network?

A. While the decision was specific to the FCC’s order to deploy wireless 9-1-1 capabilities, it is a reasoned approach and is consistent with the later VoIP 911 order defining the Wireline E911 Network as separate from, but connected to the PSTN. 
Q. Is this position consistent with the Ohio Revised Code for determining rates and charges for 9-1-1?

A. It is consistent with respect to the location of the POI, but the Ohio Revised Rules provide for a different form of cost recovery for providing 9-1-1.

Q. Please explain.
A. The rules in Ohio vary depending upon whether the costs are incurred for providing wireline E911 versus wireless E911.  Wireline carriers recover the recurring costs of providing wireline E911 from their end users pursuant to a tariff.
  Embarq has tariffed a monthly recurring charge of 20 cents per line for this purpose.
  The charge includes the recurring costs of providing selective routing, transmission facilities, and database services and is not billed to PSAPs.  Wireline carriers can also recover the non-recurring costs of providing E911 by exercising a tax credit
 or by billing them to the municipal corporations and townships, which effectively is the PSAP.
  Wireline carriers can recover the costs of implementing wireless E911 from PSAPs
 and Embarq has tariffed those charges.
  The PSAP pays for all costs associated with “establishing, equipping, furnishing, operating, and maintaining that facility”.

Q. You stated above that establishing the POI at the selective router is well established industry practice.  What support do you have for that?

A. I’ve been involved in 251(c) contract negotiations with CLECs and other carriers since 1996 and this is the first time that Embarq has had to arbitrate this issue (including when Embarq was formerly known as Sprint).  It has been a non-controversial, accepted concept up to this point, and it is also the position that Embarq has taken with respect to the location of the POI in situations where Embarq is required to obtain connection to Intrado’s selective router for the provision of 9-1-1 calling to Embarq end users when Intrado has been designated as the primary emergency service provider (which Embarq submits should occur in the context of a commercial agreement).
Q. Does that mean that you agree with the terms that Intrado has proposed at Section 55.2.1(c), when it provides selective routing to the PSAP?

A. No.  The terms proposed by Intrado at Section 55.2.1(c) do not establish a POI but instead point to Section 55.4, which includes some language proposed by Intrado at Section 55.4.2 stating that the POI will be a mutually agreed location when Intrado is the selective routing provider.  Embarq’s primary opposition to this language is that it contemplates the network configurations that are illustrated in Exhibits JMM-5 and JMM-6 (and potentially Exhibit JMM-4), which should be negotiated in a commercial agreement pursuant to section 251(a).  Since Embarq’s proposed language actually benefits Intrado, I can only assume that Intrado is envisioning some form of meet point arrangement and that Intrado has drafted its proposed language with that in mind.  Even so, in a meet point arrangement the POI would be at the selective router.

Q. What do the parties disagree on with respect to Section 55.4?

A. That is addressed below under Issue 13.

Issue 11:

Embarq Issue Presented:   Does Embarq have an obligation to build out transport facilities for the sole purpose of Intrado connecting to Embarq’s Wireline E-911 Network, and if so, what are the terms and conditions of such an obligation?

Q. Does Embarq have an obligation to enter into meet point arrangements for 251(c) agreements?

A. Yes, and the terms that Embarq proposes at Section 55.2.4 of the ICA provide for that possibility; however, Intrado has proposed to delete key words from Embarq’s language, which has the effect of creating obligations for Embarq that go far beyond what the FCC envisioned for these types of arrangements.  Intrado’s proposed changes are nothing more than a bald attempt at forcing Embarq to subsidize Intrado’s business plan.  Furthermore, given Intrado’s limited certification in Ohio, such terms as “controlling carrier” and “MECOD guidelines” don’t apply, since they concern billing Interexchange carriers for exchange access for the provision of long distance services.
Q. How does the FCC define a meet point arrangement?

A. The definition of a meet point and meet point arrangement are included in the Code of Federal Regulations (§51.5) as follows: 

A meet point is a point of interconnection between two networks, designated by two telecommunications carriers, at which one carrier's responsibility for service begins and the other carrier's responsibility ends.

A meet point interconnection arrangement is an arrangement by which each telecommunications carrier builds and maintains its network to a meet point.

Q. How do companies decide whether to enter into this type of arrangement?

A. Companies enter into meet point arrangements when there is a mutual benefit.  That is, such arrangements are established when both parties receive enough benefit from the interconnection to justify their costs of implementation.   The FCC described it this way in the Local Competition First Report and Order:

Consistent with this view, other methods of technically feasible interconnection or access to incumbent LEC networks, such as meet point arrangements, in addition to virtual and physical collocation, must be available to new entrants upon request.  Meet point arrangements (or mid-span meets), for example, are commonly used between neighboring LECs for the mutual exchange of traffic, and thus, in general, we believe such arrangements are technically feasible.
 (Emphasis added)
The FCC goes on to say later in that same paragraph that “the incumbent and the new entrant are co-carriers and each gains value from the interconnection arrangement.”  Embarq interprets the phrase “mutual benefit” to mean that traffic at the meet point flows in both directions over the facility and that amount of such traffic is roughly balanced.

Q. What is the basis for the interpretation that the traffic should be roughly balanced?

A. It’s based on logic and fundamental fairness.  If the traffic is roughly balanced it means that both parties are using the same amount of capacity over the route, which is directly related to cost, and therefore to value or benefit.  If one party uses more capacity on the facility that party is receiving more value.  Intrado’s proposed conditions do not recognize this and, thus, unfairly skew the terms in Intrado’s favor.

Q. How is Intrado’s proposed language skewed in its favor?

A. First, Intrado replaces the opening phrase “When the Parties choose” with “When Intrado COMM requests”, which essentially removes any vestige of mutual benefit or agreement, especially when coupled with Intrado’s later edits.  Second, Intrado strikes the following sentence “The construction of new facilities for a mid-span meet is only applicable when traffic is roughly balanced”, which means that Intrado is asking this Commission to give it the right to force Embarq to build out to a meet point when all of the value of that arrangement accrues to Intrado and none to Embarq.  And finally, Intrado proposes to remove some standard language that protects Embarq from having to build out beyond its exchange boundary.  Embarq’s standard language limits its build out obligation to 50% of the route length or to the exchange boundary, whichever is less, but Intrado proposes to remove the exchange boundary limitation.  What this effectively means is that Intrado believes that it should have the right to locate its equipment in, say, Cleveland and force Embarq to incur transport costs half way between Cleveland and Embarq’s exchange boundary in Mansfield (a distance of 166 miles), solely at Intrado’s discretion, and solely for Intrado’s benefit.  
Q. What did the FCC say regarding build out obligations for meet points?

A. The FCC’s discussion on this issue is included in that same ¶553 from the Local Competition First Report and Order, which states the following:

Further, although the creation of meet point arrangements may require some build out of facilities by the incumbent LEC, we believe that such arrangements are within the scope of the obligations imposed by sections 251(c)(2) and 251(c)(3).  In a meet point arrangement, the "point" of interconnection for purposes of sections 251(c)(2) and 251(c)(3) remains on "the local exchange carrier's network" (e.g., main distribution frame, trunk-side of the switch), and the limited build-out of facilities from that point may then constitute an accommodation of interconnection.(see ¶198- fn 1347 See, supra Section IV.E., above, discussing accommodation of interconnection.)   In a meet point arrangement each party pays its portion of the costs to build out the facilities to the meet point.  We believe that, although the Commission has authority to require incumbent LECs to provide meet point arrangements upon request, such an arrangement only makes sense for interconnection pursuant to section 251(c)(2) but not for unbundled access under section 251(c)(3).  New entrants will request interconnection pursuant to section 251(c)(2) for the purpose of exchanging traffic with incumbent LECs.  In this situation, the incumbent and the new entrant are co-carriers and each gains value from the interconnection arrangement.  Under these circumstances, it is reasonable to require each party to bear a reasonable portion of the economic costs of the arrangement.  In an access arrangement pursuant to section 251(c)(3), however, the interconnection point will be a part of the new entrant's network and will be used to carry traffic from one element in the new entrant's network to another.  We conclude that in a section 251(c)(3) access situation, the new entrant should pay all of the economic costs of a meet point arrangement.  Regarding the distance from an incumbent LEC's premises that an incumbent should be required to build out facilities for meet point arrangements, we believe that the parties and state commissions are in a better position than the Commission to determine the appropriate distance that would constitute the required reasonable accommodation of interconnection. (Emphasis added)

The FCC specifically refers to the build out obligation as “limited” and that it should be “reasonable”.  The terms that Intrado is asking this Commission to approve do not meet these criteria.  It is unreasonable to expect Embarq to build facilities outside of its operating territory solely at Intrado’s whim and for Intrado’s sole benefit.

Q. Why did you emphasize the references to section 251(c)(3) in the excerpt quoted above from the Local Competition Order?

A. I did that to show that Embarq is not obligated to cover any costs for facilities between Embarq and Intrado for Intrado’s use in accessing network elements pursuant to section 251(c)(3).  Intrado is seeking such access and I wanted to make this point abundantly clear.
Q. Why did you emphasize the reference to POI?

A. Theses issues are framed in the context of “where is the POI”?  Embarq takes the position that in the context of 9-1-1 service, the POI is at the selective router that serves the PSAP in question.  Intrado’s proposed language appears to suggest that in cases where a meet point arrangement is entered into that the POI might be somewhere else.  The FCC’s order contradicts that.

Q. What about meet point arrangements that Embarq has with other ILECs?

A. Embarq does have meet point arrangements with other ILECs and also other CLECs.  The arrangements with other ILECs were established years ago (before the advent of competitive LECs) primarily for the purpose of IntraLATA toll calling as well as Extended Area Services (EAS), not 9-1-1 service.  One of Embarq’s concerns is that Intrado is arguing these issues in the context of facilities that would be used solely to provide 9-1-1 service only.  Trunking facilities for 9-1-1 do not require large capacity and it is not be economically efficient to build out facilities solely for 9-1-1 purposes.

Q. Can there be meet point arrangements that don’t involve building out?

A. Carriers buy “meet point” access facilities all of the time where the facility is jointly provisioned between two other providers.  CLECs do that today to secure connectivity between their central office and Embarq’s selective router.  In these cases, the meet point is between Embarq and the other carrier which is jointly provisioning the service to the leasing CLEC, and as pointed out above, the POI would still be at the selective router.

Q. Has Intrado recently offered to modify the terms that is has proposed for Section 55.2.4?

A. Yes. The revised terms are also displayed on Exhibit JMM-9.  The language essentially mirrors Embarq’s terms with the addition of the opening phrase, “For non-911 Service traffic”.

Q. Is this change acceptable to Embarq?

A. No.  The opening phrase offered by Intrado implies that there are some other terms that apply to implementing a mid-span meet for 911 Service traffic.  Intrado has not changed its position that interconnection for 911 Service traffic is subject to section 251(c); however, the regulations for negotiating a mid-span meet under section 251(c) do not include different considerations for 911 Service traffic.  Embarq can therefore not agree to the revision, even though it maintains that mid-span meet arrangements solely for 911 Service are subject to section 251(a) commercial negotiations.

Issue 12:

Embarq Issue Presented:  Is the interconnection arrangement between a CLEC providing Wireline E-911 Services and other carriers (including ILECs) subject to § 251(c)(2) of the Act?  
Q. Please describe the nature of the dispute under Issue No. 12?

A. The dispute under Issue 12 is similar to Issue No. 9 above.  The terms proposed by Intrado at Section 55.3.3 of the ICA (see Exhibit JMM-9) address circumstances where Embarq would be requesting access to Intrado’s Wireline E911 Network (see Exhibits JMM-5 and JMM-6), which should be addressed in a commercial agreement pursuant to section 251(a) rather than a section 251(c) interconnection agreement.

Q. Does Embarq have any other issue with the proposed terms?

A. No.  Intrado’s original language required Embarq to have a “national” Operating Company Number (“OCN”) but they agreed to delete the word “national” when Embarq pointed out that it uses state-specific OCNs.
Issue 13:
Interconnection of Embarq’s Network to Intrado’s Network (Issues 13-1 through 13-9)

Embarq Issue Presented:  Can a CLEC providing Wireline E-911 Services unilaterally dictate the interconnection arrangement and network configurations that other carriers (including ILECs) deploy to provide E-911 calling to the other carriers’ end users, and are such details subject to §251(c)(2) of the Act?  

Q. What are the areas of dispute between Intrado and Embarq with respect to this issue?

A. Exhibit JMM-9 displays the competing terms and conditions proposed by the parties on each of these issues.  The primary concern that Embarq has with respect to Issue 13 is that under the circumstances where Intrado has been designated as the Wireline E911 Network provider [see Exhibits JMM-5 and JMM-6], the terms and conditions for Embarq to interconnect with Intrado should be negotiated between the parties in a commercial agreement and should not included in a 251(c) agreement.  There are additional disagreements between Embarq and Intrado beyond that threshold issue, as I will discuss further below. 

Q. What are the additional disagreements between Embarq and Intrado?

A. One of the primary areas of disagreement is whether Embarq can use its selective routers to determine where to route 9-1-1 calls that are originated by Embarq’s end users, including use of Embarq’s selective router to direct the calls to Intrado.  That is the focus of the dispute over the phrase that Embarq proposes to include in Sections 55.4.1 and 55.4.4, 55.4.7.1, 55.4.7.3 as well as 55.1.3, all of which were discussed in detailed with respect to Issue 9-2 above.  The language proposed by Intrado at Sections 55.4.1, 55.4.4, 55.4.7.1, 55.4.7.3 as well as 55.1.3 is intended to deny Embarq the right to use its selective routers to determine where to send Embarq’s end user 9-1-1 traffic.  Intrado is improperly attempting to dictate how Embarq engineers its network on its side of the POI even though Embarq’s use of selective routers is a more efficient and reliable form of interconnection.
Q. Are there any other areas of disagreement?

A. Yes, there are four other areas of disagreement.  First, Embarq cannot agree with the revised terms that Intrado has recently offered for Section 55.4.2 that requires Embarq to always establish two (2) POIs with Intrado’s network.  Second, Intrado also recently revised its language for Section 55.4.4 stating that Embarq will pay Intrado to interconnect at Intrado’s selective router at rates that Intrado just provided a few days ago.  Third, the terms that Intrado originally offered for Section 55.4.7.1 used the terms “Primary” and “Secondary” to refer to more than one provider of selective routing and Intrado has eliminated that usage consistent with the position that it has now taken with respect to Issue 17.  And finally, Embarq recommends that the terms and conditions proposed by Intrado at Section 55.4.7.2 be deleted in their entirety.
Q. Why does Embarq disagree with the revised terms that Intrado has proposed for Section 55.4.2?

A. As I stated above, the new language proposed by Intrado requires Embarq to always establish two (2) POIs with Intrado’s network when Intrado provides the selective routing and Embarq must interconnect with Intrado in order to provide 9-1-1 calling to Embarq’s end users.  Each interconnection arrangement is unique.  Separate transport facilities may not be available.  It may in fact be mandating a superior form of interconnection, which Embarq is not obligated to provide.  In addition, Embarq is responsible for the quality of service that it provides to its end users for 9-1-1 calling.  Intrado is not and it cannot dictate that in an interconnection agreement, either one negotiated pursuant to section 251(c) or section 251(a).
Q. Does Embarq have an issue with the rates that Intrado has proposed for Section 55.4.4?

A. Embarq has not had time to fully assess the rates provided by Intrado.  Embarq has not been given the opportunity to request documentation from Intrado supporting the rates that it proposes.  The rates proposed by Intrado are higher than the rates that Embarq has offered to Intrado for the same service, which is interesting for a carrier that is supposed to be more efficient than ILECs such as Embarq.
Q. What is Embarq’s issue with the new terms proposed by Intrado at Section 55.4.7.1?

A. Intrado has eliminated the references to “Primary” and “Secondary” providers.  Embarq’s opposition to changes such as this is detailed in the discussion for Issue 17.

Q. Why does Embarq recommend that the terms and conditions proposed by Intrado at Section 55.4.7.2 be deleted in their entirety?

A. The terms depict a situation where Embarq has a wire center that is served by multiple PSAPs, Embarq cannot segregate its end users’ 9-1-1 calls between the two PSAPs, and it sends all of its end users’ 9-1-1 calls to Intrado’s selective router for that purpose.  Intrado will route the call directly to the PSAP if Intrado serves the PSAP, but Intrado will forward the call to the another provider’s selective router if the PSAP is served by another 9-1-1 provider,  In this situation, Intrado would be acting as the Primary provider and the other entity would be acting as the Secondary provider (see Section 55.4.7.1).  The terms proposed by Intrado state that Embarq must reimburse Intrado for any costs that Intrado incurs for handing the call off to the Secondary provider.  It is Embarq’s experience in Ohio that Primary and Secondary providers recover their costs directly from the PSAPs or their end users instead of billing connecting companies.  These types of terms are included in the commercial agreement that is attached to my testimony as Exhibit JMM-8.  I view Intrado’s proposed language as an attempt to inappropriately shift costs to connecting carriers, thereby giving the appearance that Intrado provides lower cost services to the PSAPs, when in fact such costs have simply been shifted, not eliminated. 
Issue 14:

Inter-Selective Router Trunking (Issues 14-1 through 14-4)

Whether the Parties should implement inter-Selective Router Trunking to allow emergency calls to be transferred between Selective Routers and PSAPs connected to those Selective Routers while retaining the critical information associated with the emergency call.

Q. What is the disagreement between the Parties on this Issue No. 14?

A. The primary dispute under Issue 14 is whether these proposed terms should be in a section 251(c) agreement or in a section 251(a) commercial agreement.  My testimony on Issues 1, 2 and 3 above, with respect to the arrangements depicted in Exhibit JMM-4, presents Embarq’s arguments for why a section 251(a) commercial agreement is appropriate.  The terms and conditions contained in Exhibit JMM-9 show that Embarq does not have any technical dispute with Intrado over the terms that have been proposed by Intrado.  Inter-selective routing involves other stakeholders besides the respective Wireline E911 Network providers, and all impacted parties should be involved in the planning and design of the emergency network.  Embarq willingly enters into these types of arrangements today, but on a commercial basis.

Issue 15:

Whether the process for Embarq ordering services from Intrado should be included in the interconnection agreement.
Q. Please describe the dispute between Embarq and Intrado?

A. Exhibit JMM-9 displays the competing terms and conditions proposed by the parties on each of the affected sections of the ICA.  The primary dispute between the parties on Issue 15 is directly related to the threshold issue of whether the terms and conditions for the network arrangements depicted in Exhibits JMM-5 and JMM-6 should be included in a section 251(c) arrangement versus a section 251(a) commercial arrangement.  The terms proposed by Intrado at Section 72.14 are specific to the scenario where Intrado is designated by the PSAP as the primary 9-1-1 provider and Embarq must obtain access to Intrado’s Wireline E911 Network. Embarq believes these terms should be negotiated in the context of a commercial agreement.

Q. Does Embarq have any other concerns with Intrado’s proposed terms?

A. The provisions proposed by Intrado are general, obligating Embarq to follow the ordering processes that Intrado posts on its website.  Embarq has not investigated the processes to determine if they are consistent with industry standards, such as those defined by ATIS (Alliance for Telecommunications Industry Solutions), which would be Embarq’s preference.  Unique processes that can unilaterally be changed are not efficient or in the best interests of the industry.

Issue 16:

Whether the Parties are required to make certain services and functions available to each other on a reciprocal basis.
Q. What is the dispute between the parties with respect to Issue 16?

A. It is my understanding the Embarq and Intrado have been able to resolve the disagreement.

Issue 17:

Basic 911 and E911 Service (Issues 17-1 through 17-2)

Should the term “designated” or the term “primary” be used to indicate which Party is serving the 911 Authority?  

Q. Please explain what is at issue here?

A. The disputed terms appear at Sections 55.4.7.1, 75.2.3 and 75.2.4 (See Exhibit JMM-9).  The intent of the language is to say that where one company has the responsibility of providing service to a PSAP the other company will cooperate in providing 9-1-1 service in accordance with the terms and conditions of the agreement or applicable tariff.  The initial language proposed by Embarq used the term “primary” to define which company provided service to the PSAP, and initially Intrado had no issue with that naming convention (See the Joint Issues Matrix filed by the parties on March 10, 2008).  Intrado did have issues with some of the terms surrounding the reference to tariffs which the parties have been able to resolve.  Subsequently, Intrado struck the word “primary” and replaced it with “designated”.

Q. Is the change necessary?

A. No.  The concept of “primary” and “secondary” providers is very well established in the 9-1-1 industry.  The primary provider is the company with overall responsibility for providing E911 Service to the E911 Authority.  The primary provider generally provides Routing and/or Database service to the PSAP.  The secondary provider is the company that provides support services to the primary provider.  These support services allow end user or subscribers served by the secondary provider to be integrated into the E911 system provided by the primary provider.  
Q. Why does Embarq object to this change?

A. The reason for Intrado’s proposed change is not apparent nor has it been explained.  Embarq is concerned that the proposed change is an attempt by Intrado to somehow prevent Embarq from establishing a relationship with a PSAP that Intrado serves and billing that PSAP for a service.  Thus, it may be a compensation issue.

Q. Why do you think Intrado’s proposal may have something to do with compensation issues?

A. Both the primary and secondary providers are able to bill the PSAP for services they provide.  By changing the wording from “primary provider” to “designated provider” it appears that Intrado is attempting to imply that the standard, well established forms of compensation would not apply.  If that is not Intrado’s intent, then the intent is unclear, and absent further explanation, Embarq cannot reasonably be expected to agree to the change.  Furthermore, such a position is inconsistent with the Ohio Revised Code §4931.47 regarding the rates and charges that wireline carriers can charge for providing E911.
Issue 18:
Access to 911 and E911 Databases (Issues 18-1 through 18-11)

How the Parties will obtain access to each other’s basic 911 and E911 databases.

Q. Has Intrado recently offered revised terms and conditions for the sections in the ICA incorporated in Issue 18?

A. Yes, they have.  The revised terms are shown, along with the language that was initially proposed, in Exhibit JMM-9.
Q. What is Embarq’s response to the revised terms proposed by Intrado?

A. Embarq can agree to the revised terms, except that it maintains its position that those terms reflecting the arrangements depicted in Exhibits JMM-4, JMM-5, and JMM-6 should be included in a section 251(a) commercial agreement rather than a section 251(c) agreement.
Q. What is the disagreement between the Parties on Issue No. 18?

A. The first and perhaps primary issue is whether these terms should be in a section 251(c) agreement or in a section 251(a) commercial agreement.  My testimony on Issues 1, 2, and 3 above with respect to the arrangements depicted in Exhibit JMM-4 presents Embarq’s arguments for why a section 251(a) commercial agreement is appropriate.  A review of the opposing terms and conditions contained in Exhibit JMM-9 will reveal three other areas of disagreement.  The first area has to do with privacy and the use of ALI end user records, the second is over which entity “owns” those records and the third is a technical issue concerning Embarq’s obligation to make significant modifications to its network in order to share records in the manner that Intrado demands.
Q. Please describe the customer information in question.

A. The customer information is the personal information that local exchange service providers acquire from their end users when they provide service to them.  It includes what is commonly referred to as subscriber listing information, that is, the customer’s name, address, and telephone number.  All LECs must sell subscriber listings (not including non-public or unlisted numbers) to directory publishers upon request pursuant to section 222(e) of the Act.  The ALI also currently includes Customer Proprietary Network Information (“CPNI”), such as the class of service and type of service, which are considered private.  Additional personal information is likely to be added to the ALI (and possibly to the definition of CPNI) as the standards for the NG-911 network are completed and the future network is deployed. 

Q. What is the difference of opinion between Embarq and Intrado on the privacy and use of ALI records?

A. The disputed terms are at Sections 75.2.6(g) and 75.2.7(g) of the proposed contract (see Exhibit JMM-9).  The language proposed by Embarq states that end user ALI information can only be used for the provision of 9-1-1 service, which is consistent with NENA recommendations.  Intrado has modified the terms to say that confidentiality is not absolute but will be maintained “in accordance with CPNI rules” and that it may use the information to provide ““Emergency Services," "Emergency Notification Services," and "Emergency Support Services" as those terms are defined in the Wireless Communications and Public Safety Act of 1999 and as may otherwise be permitted under Section 222 of the Act.”  The Wireless Communications and Public Safety Act of 1999 amended Section 222 of the Telecommunications Act and  authorized the use of CPNI to provide the three types of Emergency Services identified by Intrado; however, as stated above, Section 222 also includes other provisions which Intrado inappropriately incorporates here.

Q. What do you mean?

A. Section 222(e) mandates that all LECs must sell subscriber listings (name, address and phone number, but not including non-public or unlisted numbers) to directory publishers upon request.   The language included by Intrado “and as may otherwise be permitted under Section 222 of the Act” would effectively give Intrado the subscriber listings for Embarq’s end users free of charge.  Embarq is not obligated to do that and it is notable that Intrado has not proposed reciprocal provisions with respect to the ALI records that it creates.

Q. Doesn’t Embarq bill Intrado for the Embarq end user ALI records when Intrado is the Wireline E911 Network provider?

A. No.  Embarq has interpreted this to be a recurring cost for providing E911 and therefore bills its end users for these costs pursuant to the Ohio Revised Code as discussed previously. 
Q. You mentioned above that the terms proposed by Embarq were consistent with NENA recommendations.  What were you referring to?

A. Issue 6 of the NENA Data Standards for Local Exchange Carriers, ALI Service Providers & 9-1-1 Jurisdictions (November 21, 2006) makes this comment about the use of ALI record information:
2.24 The ALI SP shall restrict the usage of LEC data to emergency purposes as mandated by legislation.  SP data shall not be provided to other entities without the written permission of that SP, unless legislation permits.

The standards document includes a fuller discussion of the confidentiality of ALI information at Section 17, including statements regarding the impact of the Electronic Communications Privacy Act (“ECPA”).

Q. You stated that the second area of dispute was over ownership of the customer information.  What are the positions of the parties?

A. The dispute is over a section of the language proposed by Embarq at Section 75.2.7(a) which reads as follows:
The ALI database shall be managed by INTRADO COMM. but is the property of INTRADO COMM and Embarq for those records provided by Embarq.

The dispute is over the phrase that is double underlined, which is consistent with Embarq’s standard terms.  Intrado refuses to recognize that Embarq retains any ownership of Embarq end user ALI records that Embarq sends to Intrado.  Intrado’s position conflicts with the NENA standards document quoted from immediately above that clearly states that the ALI provider (in this case Intrado) has to get written permission from the service provider that supplied the ALI data (in this case Embarq) before it (Intrado) provides the information to another entity.  This information is CPNI belonging to Embarq’s customers, not Intrado’s customers, and Embarq is obligated to ensure the privacy of that data.  Embarq is obviously concerned with Intrado’s position that Embarq no longer has any ownership (or corresponding control) over that information and frankly Embarq is not sure how Intrado fully intends to use the information.

Q. Is there also a technical issue that is being debated under Issue No. 18?

A. Yes.  The technical issue is over the following terms proposed by Intrado:

75.2.8 Embarq and INTRADO COMM shall employ PAM as the protocol for interoperability between the ALI systems for ALI retrieval from each Party’s ALI database when “no record found” ALI steering conditions occur.

Embarq has existing ALI steering arrangements with other entities for providing wireless and VoIP 9-1-1 service.  These arrangements use E2 protocol.  It is my understanding that PAM protocol is used for ALI steering arrangements for normal wireline 9-1-1 service; but as stated previously in my testimony, Embarq has not entered into ALI steering arrangements that are used for the purpose described in Section 75.2.8 and Embarq has therefore not deployed PAM protocol within its Wireline E911 Network.  Doing so would be expensive, and Embarq should not be forced to make an open ended commitment to Intrado that it will do so in the absence of integrated planning among all involved parties and a commitment from the PSAPs that they will fund the deployment.   As discussed further below, however, Embarq has entered into inter-selective routing arrangements with other wireline carriers, which involve the transfer and sharing of ALI data by means other than PAM.  
Q. What is the basis for Embarq’s position regarding the commitment from the PSAPs to provide funding for the deployment of PAM protocol?

A. ALI steering, which involves a connection between two ALI databases that is used to respond to a query from a PSAP, is part of the Wireline E911 Network and modifications to those networks in Ohio would require the amendment of an existing plan and should be at the direction of the 9-1-1 planning and technical advisory committees.
  The non-recurring charges associated with these changes would be borne by the PSAPs.

Embarq views these proposed terms as an attempt by Intrado to use §251(c) to force Embarq into making changes to the emergency network infrastructure without any commitment on the part of the PSAPs to fund the changes, thus making Embarq absorb costs that would be incurred to enable connectivity between Intrado’s and Embarq’s ALI.  This is not good public policy and not the right way of going about upgrading the emergency network.  Embarq is willing to negotiate the deployment of PAM protocol in the context of a commercial agreement and with the full cooperation of all the PSAPs that would receive the benefit of PAM protocol.

Q. Does Embarq have any inter-selective routing arrangements that involve other wireline service providers?

A. Yes, we do.

Q. How is the ALI data managed in those arrangements?

A. Wireline E911 Network providers in a Primary/Secondary arrangement are able to identify and forward the impacted ALI records to each other, thus the data resides on each provider’s database.

Q. Are there any other disputes between the parties with respect to Issue 18?

A. There are some minor differences between the terms proposed at Section 75.2.7(b) with respect to MSAG data (see Exhibit 9).  Embarq proposes that Intrado agree to provide MSAG downloads to Embarq in a mutually agreed upon NENA format, which Intrado has rejected for some unexplained reason.  It makes sense that the format of the downloads be consistent with industry standards and that Embarq should not have to incur the cost of making modifications to its systems to accept data in some unique format arbitrarily created by Intrado.  

Issue 19:

What Embarq will charge Intrado for interconnection and UNEs.
Q. What are the services and rates that are applicable to the services depicted in Exhibits JMM-1, JMM-2 and JMM-3?

A. The services illustrated in Exhibits JMM-1, JMM-2 and JMM-3 are the standard arrangements between Embarq and a connecting carrier when Embarq has been designated by the PSAP as the primary provider of the Wireline E911 Network, and the connecting carrier seeks interconnection under section 251(c)(2) for the purpose of exchanging telephone exchange and exchange access traffic and to fulfill the connecting carriers obligation to provide its end users with access to 911 service. The connecting carrier secures transport facilities from its central office to the Point of Interconnection (POI).  In the case of 9-1-1 service, the POI is the selective router, and connecting carriers usually order access service subject to the applicable rates found in Embarq’s tariff.  Embarq also charges a port fee for connection to the selective router, which is included on the price list that Embarq provided to Intrado.  Exhibit JMM-12 is a copy of the price list that was provided to Intrado during negotiations.

Q. Does Embarq charge the connecting carrier for any other services?

A. Embarq does charge for MSAG downloads under the circumstances depicted in Exhibits JMM-1, JMM-2 and JMM-3, consistent with the obligation for ILECs to provide unbundled access to the 9-1-1 database network element; but there are no other 911 related charges.  The price for the MSAG download is the same as the “SIG Database Extract Report.”  SIG stands for “Street Index Guide” and is a reference to Embarq’s internal address system.
Q. Who should pay for the medium that connects the connecting carrier’s provisioning systems and Embarq’s database management system?
A. The connecting carrier is responsible for securing the connectivity that is needed.  One of the primary ways that this is accomplished is by transferring files to the IP address of Embarq’s database management system gateway over the Internet.

Q. Does this apply even if the connecting carrier hires Intrado to manage that functionality for them?
A.
Yes.  Embarq will provide access to companies that are providing 9-1-1 wholesale services to other carriers on the same basis as the carriers themselves.

Q. Does the connecting carrier charge Embarq for any service?

A. No.

Q. What services and rates are involved in the arrangements depicted in Exhibit JMM-4?

A. In peering arrangements such as these between two separate Wireline E911 Network providers, the costs for the services that are provided are generally charged to the PSAPs that receive the benefit of the additional functionality and that are being served by both companies.  The PSAPs (or each carrier’s respective end users) are responsible for funding the Wireline E911 Network, which includes the selective routers and ALI databases, and this linkage between the selective routers and/or between the ALI databases of two adjacent providers is part of that emergency network, not the PSTN.  Peering arrangements such as these are quite frequent in Primary/Secondary scenarios and are not undertaken until all stakeholders (network providers, government entities, PSAPs, and others) agree on all aspects, including billing.  
Q. So, are you saying that neither party would bill the other anything for this scenario?

A. Yes, unless one party lacks certain facilities, such as transport, and wants to purchase them from the other party.
Q. What are the rates and services with respect to Exhibits JMM-5 and JMM-6?

A. The scenarios that are depicted in Exhibits JMM-5 and JMM-6 are the reverse of Exhibits JMM-1 through JMM-3.  In this case, Intrado is the Wireline E911 Network provider and Embarq is the requesting carrier that is obligated to secure access to the emergency network for its end users.   Embarq would expect to secure transport to Intrado’s selective router by either self provisioning the transport or buying it from another vendor (as far as Embarq is aware, Intrado doesn’t own any transport facilities).  Embarq would expect to pay for ports on Intrado’s selective router and for MSAG downloads and nothing more.  As far as the rates that would apply, Intrado has recently provided Embarq with rates for the selective router ports, which I addressed previously in Issue 13.  Embarq has not had time to fully assess the rates provided by Intrado.  Embarq has not been given the opportunity to request documentation from Intrado supporting the rates that it proposes.  The rates proposed by Intrado are higher than the rates that Embarq has offered to Intrado for the same service, which is interesting for a carrier that is supposed to be more efficient than ILECs such as Embarq.  Intrado has not provided Embarq with any rates for any other services that it expects Embarq to buy from it and there are none listed in the tariff filed here in Ohio.
Q. Would Embarq expect to bill the PSAPs for any services rendered in these arrangements?

A. Embarq would apply its Ohio tariff and bill its end users for the recurring costs of providing wireline E911.  Embarq would bill the PSAP the tariffed non-recurring charges necessary to implement wireless E911.  Embarq would bill the PSAP for CPE, should the PSAP purchase that from Embarq rather than Intrado.

Q. Are you saying that the existing rules should apply to funding for NG-911?
A. For certain aspects, yes.
Q. Please explain?

A. The definitions of enhanced 9-1-1 in the Ohio Revised Code do not require that E911 be provided over a specific technology, either TDM or IP, but define it based on the functions provided, such as delivering the originating telephone number of the customer dialing 9-1-1 so that their location can be determined.  If Intrado wins a bid to provide the Wireline E911 Network components and installs a pre-NG 911 configuration, that network will still be used to provide E911.  Similarly, if redundancy is added as well as the ability to forward calls between PSAPs, that capability will be used to provide E911 for both wireline and wireless calls.  It makes no sense to say that current funding mechanisms for E911 are no longer available when a portion of the E911 network is provided via IP.
Q. What funding mechanisms do the Ohio Revised Code currently establish for E911?
A. The rules in Ohio vary depending upon whether the costs are incurred for providing wireline E911 versus wireless E911.  Wireline carriers recover the recurring costs of providing wireline E911 from their end users pursuant to a tariff.
  Embarq has tariffed a monthly recurring charge of 20 cents per line for this purpose.
  The charge includes the recurring costs of providing selective routing, transmission facilities, and database services and is not billed to PSAPs.  Wireline carriers can also recover the non-recurring costs of providing E911 by exercising a tax credit
 or by billing them to the municipal corporations and townships, which effectively is the PSAP.
  Wireline carriers can recover the costs of implementing wireless E911 from PSAPs
 and Embarq has tariffed those charges.
  The PSAP pays for all costs associated with “establishing, equipping, furnishing, operating, and maintaining that facility”.

Q. What is appropriate compensation when Intrado is the Wireline E911 Network provider?

A. First, the impacted county’s 9-1-1 plan would need to be amended.  That effort would be led by the 9-1-1 planning and technical advisory committees.  The resulting plan would address what is to be done, by whom, and the compensation issues. Embarq would make modifications to its network consistent with the plan, recovering the non-recurring costs from the PSAP or as a tax credit as appropriate, and recovering the recurring costs from its end users.  The PSAPs would recover their costs as provided for in the statutes.  Intrado may recover its cost as it may; however, Embarq is not obligated, nor should the Commission require it to compensate Intrado for the services that Intrado provides to the PSAPs, which are its end users.  It is very important that this process be followed since the 9-1-1 systems are developed on a county-wide basis and many carriers are involved.  That is also one of the reasons why Embarq does not believe that section 251(c) arrangements are the way to resolve competitive 9-1-1 matters.  While this proceeding may resolve such matters between Embarq and Intrado, it does not necessarily resolve the matters for Intrado and the other companies operating in the specific county.

Q. Does this interpretation apply to CLECs?

A. It is my understanding that a CLEC that is providing basic local service is classified as a telephone company and can recover its cost of providing E911 from its end users.

Q. What funding applies to wireless E911?

A. Embarq’s position is the same as with wireline E911.  The specific rules for funding wireless E911 should apply regardless of the technology used to provide the service.
Q. But what about the increased functionality that NG-911 will provide, such as texting, video, and the storage and retrieval of more sensitive customer information?

A. The national NG-911 efforts are addressing some of the funding at the national level. For example, federal legislation authorized the creation of a 9-1-1 Implementation Coordination Office for the purpose of administering grant programs to PSAPs.  One of the goals of the Department of Transportation effort is to develop a transition plan for deploying the NG911 system across the nation, including considerations for responsibilities, costs and schedules.  At the state level funding issues are usually handled legislatively so that matter can be addressed holistically, ensuring that the result is competitively neutral and that the impact on the public can be fully assessed.  As a practical matter, the public will probably fund the deployment of the NG-911 network in some fashion either through fees, taxes, or some other form of assessment.  Attempting to piece-meal the deployment, prior to the development of standards, before all potential sources of funding are identified, through individual contested arbitration proceedings does not look like a road map for success.
Issue 20:

Whether certain terms of the interconnection agreement should be capitalized and used consistently throughout the agreement - “Local Loop” or “Loop.”

Q. What is the issue between the parties?

A. It is my understanding that Embarq and Intrado have resolved this issue.
SECTION III: CONCLUSION

Q. Please summarize your Direct Testimony?

A. My direct testimony has shown that Embarq has taken a reasoned approach in dealing with Intrado’s requests; an approach that generally has been undisputed since the inception of local competition.  My testimony shows that Embarq’s actions have not prevented Intrado from entering the emergency services market, but that Embarq is simply seeking to provide parity access. In addition, Embarq’s actions have not delayed the deployment of the NG-911 network, rather Embarq is preparing for the future of 911 by building out the important IP-infrastructure that will be needed to connect the components.  
The Commission should not be swayed by Intrado’s arguments that inappropriately expanding section 251(c) obligations to all of the various scenarios proposed by Intrado is a solution for E911 funding.  One thing that is clear after years of litigation involving the implementation of the 1996 amendments to the Communications Act is that regulatory arbitrage is not a solution to achieving competition nor is it a good business plan.  I urge the Commission to consider the major policy implications of this proceeding carefully and what the outcome will be if it approves Intrado’s position expanding the scope of section 251 (c). Based on that consideration the Commission should reject Intrado’s positions on the disputed issues in this arbitration and find in favor of Embarq.
Q. Does this conclude your Direct Testimony?

A. Yes.
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